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DEPARTMENT  OF  DEFENSE:  FEDERAL  PRO- 
GRAMS TO  PROMOTE  MINORITY  BUSINESS 
DEVELOPMENT 


TUESDAY,  AUGUST  3,  1993 

House  of  Representatives, 
Subcommittee  on  Minority  Enterprise, 

Finance,  and  Urban  Development, 

Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2359-A,  Ray  burn  House  Office  Building,  Hon.  Kweisi  Mfume 
(chairman  of  the  subcommittee)  presiding. 

Chairman  Mfume.  Ladies  and  gentlemen,  the  subcommittee  will 
come  to  order.  We  will  hopefully  be  joined  by  Mr.  Machtley  momen- 
tarily. 

Ladies  and  gentlemen,  the  Subcommittee  on  Minority  Enterprise, 
Finance  and  Urban  Development  continues  today  its  series  of  hear- 
ings to  determine  whether  Federal  programs  that  are  designed  pri- 
marily to  promote  minority  business  development  are  in  fact  meet- 
ing their  delineated  purposes  and  objectives  as  set  out  in  statutory 
enactments  by  this  Congress. 

In  exercising  our  broad  oversight  responsibilities,  this  sub- 
committee will  seek  to  elicit  testimony  from  agency  officials  on 
their  specific  roles  in  the  administration  and  the  execution  of  these 
laws. 

For  some  agencies,  like  the  Department  of  Defense  which  is  rep- 
resented here  today,  the  laws  to  enhance  opportunities  for  small 
and  disadvantaged  business  concerns  to  participate  in  procurement 
contracts  cover  a  broad  spectrum  of  programs,  mandated  by  no  less 
than  eight  separate  statutes. 

While  most  other  agencies  had  fewer  statutory  obligations  in  this 
regard,  all  Federal  agencies  must  adhere  to  the  requirements  of 
Public  Law  95-507  which  forms  the  basis  of  the  series  of  this  hear- 
ings. 

Enacted  in  1978,  Public  Law  95-507  required  all  Federal  agen- 
cies to  set  percentage  goals  for  the  awarding  of  procurement  con- 
tracts to  socially  and  economically  disadvantaged  business  con- 
cerns. These  goals  were  to  be  established  annually  by  consultation 
between  each  Federal  agency  and  with  the  Small  Business  Admin- 
istration. 

The  same  law  requires  prime  contractors  with  Federal  contracts 
exceeding  $1  million  or  $500,000  in  the  case  of  all  other  contracts 
to  establish  percentage  goals  for  the  utilization  of  small,  disadvan- 
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taged  businesses  as  subcontractors  whenever  subcontracting  oppor- 
tunities were  in  fact  available. 

Let  me  say  that  enforcement  of  this  provision  has  long  been  a 
concern  of  the  small  and  disadvantaged  business  community  and 
this  committee  and  I  think  rightfully  so.  That  same  law  also  re- 
quired each  Federal  agency  with  procurement  authority  to  create 
an  Office  of  Small  and  Disadvantaged  Business  Utilization. 

The  director  of  these  offices  is  responsible  for  each  agency's  con- 
tracting and  development  programs  for  small-,  disadvantaged-,  and 
women-owned  businesses  and  is  responsible  also  for  coordinating 
these  programs  with  the  SBA.  This  law  requires  that  these  direc- 
tors, quote,  be  responsible  only  to  and  report  directly  to  the  head 
of  such  agency  or  to  his  or  her  deputy. 

In  the  course  of  preliminary  investigations,  our  staff  has  uncov- 
ered some  very  disturbing  trends  which  tend  to  suggest  that  the 
placement  and  reporting  responsibilities  of  these  directors  in  many 
Federal  agencies  is  in  apparent  contravention  of  the  law. 

Let  me  state  for  the  record  that  this  blatant  disregard  for  the 
law  cannot  and  will  not  be  tolerated.  The  procedure  for  determin- 
ing annual  small  business  procurement  goals  was  changed  signifi- 
cantly and  strengthened  by  the  enactment  of  Public  Law  100-656, 
the  Business  Opportunity  Development  Reform  Act  of  1988. 

This  act  established  two  Government- wide  goals  for  procurement 
contracts.  The  goal  of  not  less  than  20  percent  of  the  total  value 
of  all  prime  contract  and  subcontract  awards  to  small  business  con- 
cerns and  a  goal  of  not  less  than  5  percent  to  small  business  con- 
cerns owned  and  controlled  by  socially  and  economically  disadvan- 
taged individuals. 

This  law  further  provides  that  the  administration  and  the  admin- 
istrator of  the  Office  of  Federal  Procurement  Policy  shall  ensure 
that  the  cumulative  annual  prime  contract  goals  for  all  agencies, 
meet  or  exceed  the  annual  Government-wide  prime  contract  goal  to 
be  established  by  the  President.  We  are  fortunate  this  morning  to 
have  the  administrator  of  the  Office  of  Federal  Procurement  Policy 
here  today  to  explain  how  he  views  his  obligations. 

Notwithstanding  these  significant  directives,  my  colleague,  the 
Honorable  Cardiss  Collins  of  Illinois  who  is  a  Ranking  Member  of 
the  Energy  and  Commerce  Committee,  has  introduced  legislation 
this  year  that  will  convert  the  5  percent  goal  for  DOD  small  and 
disadvantaged  business  program  to  a  10  percent  mandate.  Con- 
gresswoman  Collins  has  also  agreed  to  be  with  us  today  to  share 
with  the  subcommittee  why  she  feels  this  legislation  is  vital  and 
why  we  must  act  on  it  during  this  Congress. 

In  addition  to  Mrs.  Collins,  we  have  a  number  of  selected  wit- 
nesses we  hope  will  provide  insight  which  will  be  extremely  valu- 
able to  this  subcommittee  in  its  quest  to  determine  the  appropriate 
level  and  allocation  of  Federal  resources  and  specific  legislative  ini- 
tiatives required  to  strengthen  the  overall  effectiveness  of  these  mi- 
nority business  development  programs. 

Before  introducing  today's  panels,  let  me  make  one  other  state- 
ment for  the  record.  This  subcommittee  began  its  series  of  hearings 
on  Federal  agency  compliance  with  minority  business  development 
programs  on  May  18  of  this  year. 


In  preparation  for  the  first  hearing,  we  invited  the  Secretary  of 
the  Department  of  Defense  to  join  the  administrator  of  NASA  to 
share  with  the  subcommittee  their  respective  efforts  to  implement 
certain  provisions  of  Public  Law  95-507.  NASA  was  more  than 
happy  to  comply.  The  Department  of  Defense,  on  the  other  hand, 
could  not  find  the  letter  of  invitation. 

After  another  letter  was  provided,  staff  was  then  informed  that 
the  department  would  be  happy  to  provide  the  director  of  the  Office 
of  Small  Disadvantaged  Business  Utilization.  DOD  was  then  in- 
formed that  their  proposed  witness  was  not  at  a  sufficient  level  to 
address  the  issues  before  this  subcommittee.  After  much  the  same 
response  from  DOD  in  preparation  for  today's  hearing,  we  were  fi- 
nally provided  with  a  witness  who  could  and  will  indeed  address 
the  subcommittee's  inquiry. 

Some  have  suggested  that  this  is  a  customary  code  of  operation 
or  conduct  for  the  Department  of  Defense.  I  find  this  type  of  resist- 
ance to  a  congressional  inquiry  irresponsible,  unacceptable,  and  I 
would  hope  that  the  Secretary  of  the  Department  of  Defense,  who 
I  have  had  an  opportunity  to  serve  with  in  this  Congress,  takes 
very  seriously  the  requests  of  this  particular  subcommittee  with  re- 
spect to  our  efforts  to  try  to  ascertain  information  about  compliance 
within  the  Department  of  Defense  on  minority  business  concerns. 

This  subcommittee  will  not  fail  to  exercise  its  subpoena  authority 
if  in  fact  this  agency  or  any  other  agency  continuas  to  not  provide 
us  with  individuals  who  can  meet  the  questions  and  the  level  of  in- 
quiry that  this  committee  tries  to  establish. 

I  am  saying  that  in  hopes  that  I  will  not  have  to  say  it  again, 
but  I  take  very  seriously  this  subcommittee's  work  and  its  role,  and 
we  are  looking  as  a  subcommittee  to  be  able  to  talk  with  appro- 
priate individuals,  have  our  questions  answered,  and  certainly  be 
given  information  that  will  allow  us  to  move  forward  in  our  work. 

We  have  three  panels  here  today.  I  am  going  to  introduce  those 
individually  as  we  call  on  them.  Without  objection,  the  entire  testi- 
mony of  each  witness  that  will  come  before  us  shall  be  printed  in 
its  entirety  in  the  official  hearing  record. 

The  record  will  be  kept  open,  as  has  been  the  case,  for  the  cus- 
tomary 5  legislative  days  to  permit  additional  testimony  from  indi- 
viduals not  here  today  and  to  allow  subcommittee  members  an  op- 
portunity to  revise  and  extend  their  remarks. 

Before  going  to  the  distinguished  Mrs.  Collins  of  Illinois,  hearing 
no  objection,  I  would  like  at  this  time  to  yield  to  my  colleague,  Mr. 
Machtley,  for  an  opening  statement. 

[Mr.  Mfume's  statement  may  be  found  in  the  appendix.] 

Mr.  Machtley.  Thank  you  very  much,  Mr.  Chairman.  I,  too,  look 
forward  to  hearing  from  our  colleague,  Mrs.  Cardiss  Collins,  and 
the  Department  of  Defense  witnesses  who  are  going  to  talk  about 
an  issue  of  compliance  with  95-507.  The  section  1207  Program 
under  DOD  cannot  be  rivaled  by  MBD  Programs  in  any  other  Gov- 
ernment department  or  agency. 

As  a  member  of  the  Armed  Services  Committee,  I  have  watched 
over  the  last  several  years  how  DOD  is  trying  to  comply.  DOD  is 
by  far  the  largest  participant  in  the  8(a)  Program  and  probably  has 
established  a  successful  mentor-protege  programs  that  provides  in- 


centives  for  prime  contractors  to  increase  their  subcontracting  to 
small  disadvantaged  businesses. 

It  is  my  hope  that  DOD's  Programs  will  be  replicated  by  other 
Government  agencies  and  departments. 

It  appears  also  that  DOD  has  shown  some  continuous  progress 
in  its  quest  to  achieve  the  5  percent  minority  business  contracting 
goal  as  outlined  in  95-507.  Our  facts  indicate  that  1992  DOD  was 
successful  in  surpassing  the  5  percent  goal. 

Since  fiscal  year  1986,  DOD  has  increased  awards  for  minority 
prime  contractors  from  2.3  percent  in  1986  to  4.4  percent  in  1992. 
I  think  this  is  a  good  progress  stream  and  it  ought  to  be  continued. 
I  hope  that  we  will  hear  what  ought  to  be  the  appropriate  level  of 
minority  subcontracting,  what  the  rational  relationship  is,  whether 
it  should  be  5  or  10  percent,  as  Mrs.  Collins'  bill  would  suggest, 
how  that  will  affect  other  small  businesses  and  how,  if  it  is  to  be 
increased,  we  will  in  fact  achieve  that  goal. 

I  also  hope  that  we  will  hear  whether  or  not  these  are  in  fact  mi- 
nority companies  in  name  only  or  if  they,  in  fact,  are  able  to  em- 
ploy many  minorities  in  their  firms  in  order  to  provide  additional 
jobs,  that  being  the  purpose  of  minority  set-asides. 

Looking  at  figures  provided  to  this  subcommittee  and  to  the 
Committee  on  Armed  Services,  I  notice  that  minority  firms  are  in 
fact  getting  a  larger  percent  of  the  small  business  set-asides.  The 
percentage  has  increased  from  11.6  percent  in  1986  to  21  percent 
in  1992. 

I  look  forward  to  this  testimony  so  that  I  can  be  an  effective 
member  on  this  subcommittee,  as  well  as  on  the  Armed  Services 
Committee. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  MFUME.  Thank  you  very  much,  Mr.  Machtley. 

[Mr.  Machtley's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  We  also  have  been  joined  by  Mr.  Hilliard  of 
Alabama,  who  I  would  like  to  yield  to  for  a  brief  opening  statement 
as  well. 

Mr.  Hilliard.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  let  me  first  of  all  thank  you  for  convening  this 
hearing.  This  is  an  area  that  is  very  sensitive  to  me.  I  am  abso- 
lutely offended  that  a  Government  agency  would  not  give  full  co- 
operation immediately  and  when  called  upon. 

I  served  on  the  State  legislature  for  18  years  and  I  always,  when- 
ever I  could  not  get  information  from  Government  agencies,  at- 
tacked that  portion  of  the  budget  that  dealt  with  them  and  as  a 
matter  of  calling  attention  to  the  fact  that  they  are  a  servant  of  the 
people  and  that  they  have  certain  obligations  and  certain  respon- 
sibilities and  they  are  to  carry  out  those  responsibilities  and  that 
all  of  us  have  someone  that  we  must  answer  to. 

As  I  answer  to  the  voters,  those  in  service  for  the  Government 
will  have  to  answer  to  this  Congress.  I  hope  that  they  take  that 
very  seriously  because  I  really  believe  in  that. 

I  think  that  all  of  us  have  got  to  cooperate  to  get  this  country 
where  it  ought  to  be  in  the  21st  Century.  We  can't  wait  until  then 
to  begin.  We  have  got  to  start  now.  We  have  got  a  long  way  to  go. 

I  am  very  happy  that  my  colleague,  Mrs.  Collins,  is  here,  Rep- 
resentative Collins  is  here  because  I  feel — and  I  am  very  happy  to 


know — that  DOD  may  have  achieved  a  5  percent  participation. 
There  is  5  percent  in  my  estimation,  in  my  belief,  is  far  too  small. 
I  wish  that  we  didn't  have  to  have  a  threshold,  but  I  am  appalled 
at  the  fact  that  even  5  percent  is  not  and  has  not  been  achieved 
from  the  time  it  was  set  out  as  a  goal,  to  now,  consistently. 

I  really  think  you  need  to  be  in  the  neighborhood  of  20  to  25  per- 
cent. So  we  need  to  start  looking  at  where  we  are  now  and  I  am 
glad,  Mr.  Chairman,  that  you  have  called  us  together  to  begin  that 
process. 

Thank  you  very  much. 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Hilliard. 

Chairman  Mfume.  Mrs.  Collins,  you  have  been  very  patient  with 
us  here  this  morning  and  we  appreciate  that.  As  a  senior  member 
of  the  Energy  and  Commerce  Committee,  we  applaud  your  efforts 
over  the  years  as  it  relates  to  strengthening  minority  business  ef- 
forts in  this  country. 

We  are  happy  to  have  you  to  receive  your  testimony.  Won't  you 
please  proceed  in  any  way  you  see  fit. 

TESTIMONY  OF  THE  HON.  CARDISS  COLLINS,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mrs.  Collins.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  your  inviting  me  to  testify  this  morning  on  the  sta- 
tus of  the  minority  set-aside  program  at  the  Department  of  De- 
fense. I  want  to  commend  you  for  calling  this  hearing  today.  This 
is  a  subject  of  great  concern  to  me  because  the  administration  of 
the  program  has  never  been  satisfactory  and  its  goals  have  never 
been  reached. 

Some  background  in  the  development  of  the  set-aside  program  I 
believe  is  essential  for  understanding  the  present  need  to  improve 
it.  During  the  1980's  and  the  start  of  the  1990's,  major  defense  con- 
tractors enjoyed  great  prosperity  under  the  ever-expanding  defense 
budgets.  But  America's  minority-owned  businesses  were  not  invited 
to  the  party.  They  simply  did  not  receive  their  fair  share  of  defense 
dollars. 

Our  country's  small,  disadvantaged  businesses  have  always 
struggled  to  return  a  profit  and  grow.  Incremental  progress  had 
been  made  in  the  1970's  as  SDB's  expanded  into  new,  contem- 
porary fields,  beyond  the  low-skilled  service  professions  to  which 
they  were  once  relegated. 

However,  the  1980's  and  early  1990's  were  a  period  of  great  re- 
gression for  SDB's.  The  Reagan  and  Bush  administrations  offered 
no  real  encouragement  and  even  erected  new  barriers  to  SDB  par- 
ticipation in  Federal  contracting  and  subcontracting.  Some  of  these 
impediments  included  emphasis  on  long  track  records  and  imposi- 
tion of  bonding  and  capitalization  requirements,  all  of  which  fa- 
vored older,  more  established  firms.  By  and  large,  SDB's  were  not 
given  serious  consideration  as  prime  contractors. 

Of  equal  importance,  the  Reagan  and  Bush  administrations  were 
absolutely  diffident  toward  the  systematic  exclusion  of  SDB's  from 
subcontracting  under  Federal  contracts.  Worst  still,  thev  had  a  dis- 
mal record  on  enforcement  of  our  Nation's  equal  employment  op- 
portunity laws.  All  in  all,  the  Reagan  era  contracting  policy  seemed 
to  disdainfully  thumb  its  nose  at  minorities,  ignoring  our  contribu- 


tion  to  American  productivity,  and  the  Bush  administration  perpet- 
uated the  transgression. 

To  remedy  these  very  obvious  inequities,  Congress  passed  into 
law  P.L.  99-661,  Section  1207,  the  Department  of  Defense  set-aside 
program.  It  was  believed  that  Section  1207  would  compel  greater 
SDB  participation  in  the  largest  slice  of  Federal  contracting.  But 
instead,  noncompliance  with  Section  1207  merely  showcased  the 
problem.  Unfortunately,  the  Bush  administration's  record  in  imple- 
menting and  enforcing  the  1207  Program  was  abysmal. 

The  DOD  simply  did  not  make  adequate  good  faith  outreach  ef- 
forts at  all.  More  important  than  the  smattering  of  conferences  that 
it  conducted  across  the  country  was  the  offensive  assertion  that 
there  were  few  if  any  qualified  SDB's  ready,  willing,  and  able  to 
contract. 

During  the  first  5  years  of  the  program,  the  5  percent  goal  for 
contracting  with  SDB's  resulted  in  a  paltry  performance  of  1.5  to 
3.5  percent  per  year,  many  of  which  contracts  were  for  janitorial 
and  kitchen  services,  and  the  5  percent  goal  still  has  never  been 
reached. 

Little  if  any  direction  has  been  given  to  nonSDB  contractors  to 
subcontract  with  SDB's,  in  direct  contravention  to  P.L.  95-507, 
Section  211,  which  directs  Federal  contractors  to  subcontract  with 
SDB's  to  the  maximum  extent  practicable.  The  absence  of  adequate 
monitoring  or  recordkeeping  mechanisms  further  underscores  the 
lack  of  support  for  these  programs. 

Clearly  something  must  be  done  to  salvage  these  programs  and 
establish  equity  in  Federal  defense  contracting.  That  is  why  I  have 
introduced  H.R.  1609,  the  Department  Defense  Set-Aside  Enforce- 
ment Act  of  1993.  It  aims  to  impose  a  set  of  signposts  to  give  the 
DOD  and  its  prime  contractors  better  direction  in  satisfying  their 
legal  requirements  while  strengthening  the  program  itself. 

It  would  also  improve  the  effectiveness  of  the  program  and  pro- 
vide greater  accountability  to  make  it  easier  for  the  Department 
and  Congress  to  monitor  the  results  of  the  Section  1207  set-aside 
program  as  well  as  the  Section  211  subcontracting  directive. 

The  proposal  has  a  number  of  components.  First,  the  Section 
1207  set-aside  goal  would  be  converted  to  a  requirement  and  raised 
from  5  to  10  percent  of  the  DOD's  contracting  budget  that  must  be 
awarded  to  SDB's.  For  the  first  7  years,  the  DOD  would  be  able 
to  satisfy  up  to  5  percent  of  the  requirement  by  contracting  with 
firms  that  formerly  had  been  eligible  for  participation  in  the  de- 
partment's set-aside  program  or  the  Small  Business  Administra- 
tion's 8(a)  Program. 

In  the  mid  1980's,  despite  the  height  of  the  Reagan  administra- 
tion's influence,  the  House  of  Representatives  voted  in  favor  of  the 
1207  Program  having  a  10  percent  goal.  It  is  time  for  the  House 
to  do  so  again  and,  this  time,  for  the  Senate  to  join  with  us.  In  a 
country  where  about  25  percent  of  the  population  is  composed  of 
minorities,  it  is  a  pathetic  illusion  of  fairness  to  assert  that  the 
Government  needs  to  only  do  5  percent  of  its  business  with  so 
many  millions  of  people. 

Second,  defense  contractors  would  be  required  to  award  at  least 
5  percent  of  their  contract  amount  to  SDB  subcontractors  and  sub- 
mit plans  to  the  DOD  for  satisfying  this  requirement.  The  plans 


would  include  a  list  of  the  subcontracts  that  have  been  entered  into 
contingent  upon  award  the  prime  contract  as  well  as  other  informa- 
tion which  will  further  assure  compliance  with  this  requirement. 

Third,  to  enhance  enforcement,  if  the  contractor  is  not  in  compli- 
ance with  their  subcontracting  requirement,  then:  A,  it  may  not  be 
awarded  any  price  adjustments  or  other  defense  contracts;  B,  5  per- 
cent of  the  contract  amount  will  be  withheld;  and  C,  the  contractor 
must  provide  the  DOD  with  information  concerning  its  outreach  ef- 
forts, including  why  it  chose  not  to  subcontract  with  specific  SDB's 
and  what  it  plans  to  do  in  the  upcoming  year  to  bring  itself  into 
compliance. 

Additionally,  the  administration  of  these  provisions  would  be 
treated  as  one  of  the  many  factors  involved  in  the  DOD  contracting 
officer's  performance  evaluation. 

Fourth,  the  DOD  would  be  directed  to  improve  its  efforts  in  out- 
reaching  to  potential  SDB  contractors  through  business  organiza- 
tions and  direct  contacts.  This  could  involve  data  bases,  registers, 
and  local  government  SDB  offices. 

Fifth,  the  bill  would  change  the  50  percent  rule,  whereby  cur- 
rently, at  least  50  percent  of  each  contract  awarded  under  the  1207 
Program  must  be  performed  by  the  recipient  of  the  contract.  That 
is  simply  infeasible  in  certain  situations  and  it  can  actually  func- 
tion as  an  impediment  to  the  SDB  being  awarded  large  and  com- 
plex contracts. 

So  my  bill  would  allow  as  an  option  an  alternative  to  the  50  per- 
cent rule,  a  75  percent  rule:  That  it  is  an  acceptable  performance 
to  the  contract  when  75  percent  of  it  is  attributable  to  the  com- 
bined efforts  of  the  contracting  SDB  and  other  SDB's.  This  also  has 
the  benefit  of  inviting  more  minority-owned  businesses  into  the 
Government's  contracting  arena. 

Sixth,  the  nonmanufacturer  rule  presently  says  that  an  SDB  con- 
tractor cannot  participate  under  the  1207  Program  for  a  supply  or 
distribution  contract  when  the  product  involved  is  not  manufac- 
tured by  an  SDB.  But  some  products,  such  as  photocopiers,  trucks, 
and  televisions,  have  no  SDB  producers.  Thus,  the  bill  would  waive 
the  nonmanufacturer  rule  in  these  instances. 

Seventh,  the  bill  encourages  the  DOD  to  create  a  new  contracting 
opportunity  for  small  businesses  and  SDB's  by  dividing  large  con- 
tracts into  smaller  ones  and  generally  avoiding  consolidation. 

Finally,  it  calls  for  a  subtle  expansion  of  the  application  of  equal 
employment  opportunity  requirements.  Presently,  a  contractor 
must  certify  that  it  is  in  compliance  with  EEO  requirements  once 
it  has  been  awarded  a  contract.  However,  if  10  other  companies 
had  submitted  unsuccessful  bids,  those  are  10  other  companies  in 
which  conformity  with  EEO  requirements  might  not  be  enforced. 
My  bill  would  impose  EEO  compliance  as  a  condition  for  eligibility 
to  bid  on  a  contract,  not  simply  to  be  awarded  a  contract. 

In  short,  the  Department  of  Defense  Set-Aside  Enforcement  Act 
aims  to  effectively  attain  the  original  objectives  of  the  1207  Pro- 
gram. We  were  serious  about  our  commitment  to  these  concepts 
when  we  wrote  them  into  our  laws  and  now  we  have  to  take  steps 
to  improve  the  program  and  establish  a  viable  enforcement  mecha- 
nism. 
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Mr.  Chairman,  the  Section  1207,  Section  211,  and  EEO  Pro- 
grams each  need  bolstering.  This  bill,  if  implemented,  will  make 
them  work  more  effectively,  as  Congress  originally  intended,  and  I 
would  certainly  urge  the  subcommittee  to  advance  this  legislation. 

Thank  you,  Mr.  Chairman. 

[Mrs.  Collins'  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mrs.  Collins.  We  ap- 
preciate your  testimony  and  the  members  here,  I  am  sure,  are 
going  to  have  some  questions  and  comments  to  make  of  you. 

We  have  also  been  joined  by  Ms.  Roybal-Allard  of  California. 

Mrs.  Collins,  DOD  has  said  both  on  and  off  the  record,  to  some 
extent,  that  it  clearly  wants  to  achieve  the  5  percent  goal,  although 
it  just  got  to  that  point  in  1992,  and  that  it  would  have  a  great 
deal  of  difficulty  exceeding  that  due  to  the  recent  decline  in  the  de- 
fense budget.  They  cite  the  shutting  down  of  bases,  the  downsizing 
of  the  military  and  other  things. 

How  do  you  respond  to  that  rationale  in  light  of  the  fact  that  you 
have  got  a  bill  that  does  just  the  opposite? 

Mrs.  Collins.  Well,  I  would  respond  to  that,  first  of  all,  by  say- 
ing that  the  DOD  hadn't  been  in  compliance  before  downsizing 
began.  I  say  to  that,  I  think  their  response  is  a  cop  out.  DOD  has 
never  shown  a  willingness  to  contract  in  good  faith  with  SDB's  and 
other  minority-owned  businesses. 

I  can  recall  back  in  the  days  when  we  first  passed  95-507  how 
we  all,  as  Members  of  Congress,  went  out  and  told  our  minority 
constituencies  that  this  was  an  opportunity  for  them  to  get  into  the 
real  Federal  Department  of  Defense  contracting  game,  if  you  will. 
They  were  all  very  excited  about  that. 

What  happened  is,  they  used  every  ruse  they  could  to — the  De- 
partment of  Defense,  that  is — to  keep  from  giving  the  kind  of  con- 
tracts and  subcontracts  that  were  expected  of  us  as  Members  of 
Congress  who  helped  pass  the  legislation  and  as  small  business  de- 
velopment persons  who  wanted  to  avail  themselves  of  this  oppor- 
tunity. 

Let  me  say  that  the  answer  really  lies  somewhere  else  such  as 
in  a  lack  of  top  level  support  for  the  commitment  to  those  objec- 
tives and  the  absence  of  enforcement  tools  such  as  the  kind  I  have 
tried  to  put  in  this  bill.  But  even  with  the  downsizing  and  defense 
conversion,  there  remains  an  anomalous  array  of  contracting  oppor- 
tunities for  SDB's:  The  whole  Department  of  Defense  is  not  going 
to  fold  over  tomorrow. 

There  is  a  lot  of  money  still  in  the  Department  of  Defense  even 
though  there  is  some  downsizing  and  even  though  there  will  be 
base  closings,  et  cetera.  Contracts  will  be  let.  The  contracts  that 
will  be  let  are  the  contracts  where  there  should  be  an  established 
percentage  for  minorities  and  I  think  that  that  can  happen. 

Chairman  Mfume.  Now,  as  I  understand,  your  bill  disallows  con- 
sideration to  companies  to  bid  on  contracts,  not  to  just  be  awarded 
if  they  are  not  in  compliance;  is  that  correct? 

Mrs.  Collins.  I  believe  that  is  essential,  and  the  reason  why  I 
believe  that  it  is  essential  is  that  what  happens  is  that  a  company 
will  come  in  and  bid  on  a  contract  and  get  a  contract  in  the  hopes 
that  the  contracting  officer  will  in  fact  find  some  minorities  for  the 
company  to  do  some  contracting  with. 


If  they  already  have  plans  to  subcontract  with  minority-owned 
companies  and  an  established  record  of  that  or  are  establishing  a 
record  of  that  before  bidding,  then  we  know  that  the  likelihood  of 
SDB's  getting  some  of  that  contract  work  is  going  to  happen. 

Chairman  Mfume.  OK 

Mr.  Machtley. 

Mr.  Machtley.  Thank  you  very  much,  Mr.  Chairman. 

The  only  question  I  had  is:  Was  there  a  basis  for  picking  10  per- 
cent as  a  number  or  is  that  just  to  move  us  in  a  direction  to  have 
a  larger  percent  going  to  the  minority  owned  businesses. 

Mrs.  Collins.  Well,  I  think— let  me  go  back  to  a  little  bit  of  his- 
tory of  this.  Way  back  again  when  we  did  95-507,  the  first  goal 
that  I  can  remember  even  before  then  of  minority  set-asides  in  the 
Department  of  Defense  was  around  10  percent.  Sometime  along  the 
way,  that  10  percent  was  diluted  to  include  more  than  just  racial 
minorities,  if  you  will,  or  ethnic  minorities.  Most  notably,  it  in- 
cluded women. 

Then  we  found  in  looking  at  this  piece  of  legislation,  that  many 
of  the  contracts  and  subcontracts  that  were  being  let  through  these 
programs  were  not  for  minorities  at  all.  They  were  by  front  compa- 
nies. One  of  the  reasons  for  raising  the  percentages  is  so  that  we 
can  indeed  find  more  minorities  because  there  are  more  minorities 
in  our  country  today  than  there  were  when  this  bill  was  passed. 

I  believe  if  we  are  going  to  be  fair  to  the  millions  of  people  who 
are  here  who  are  minorities,  who  are  women,  et  cetera,  that  we 
have  to  raise  that  percentage.  By  raising  that  percentage,  we  hope 
to  get  above  and  sustain  ourselves  above  that  5  percent  level  that 
we  have  just  barely  tripped  over.  In  fact,  I  don't  think  that  we 
have.  But  if  we  have,  then  we  have  just  barely  tripped  over  it.  So 
it  is  an  arbitrary  figure,  but  I  think  it  is  a  good  figure. 

Mr.  Machtley.  Thank  you. 

Chairman  Mfume.  Thank  you. 

Mr.  Hilliard. 

Mr.  Hilliard.  Mrs.  Collins,  DOD  has  downsized  and  is  attempt- 
ing to  use  that  as  a  crutch  for  not  fulfilling  its  obligations.  You 
don't  think  they  are  going  out  of  business,  do  you? 

Mrs.  COLLINS.  I  most  certainly  do  not  think  they  are  going  out 
of  business,  ever. 

Mr.  Hilliard.  Hasn't  the  real  problem  been  that  they  have  not 
shown  any  aggressiveness  in  terms  of  wanting  to  achieve  that  goal? 

Mrs.  Collins.  That  is  my  opinion. 

Mr.  Hilliard.  Do  you  think  it  is  the  career  employees  or  do  you 
think  it  is  the  administration? 

Mrs.  Collins.  I  am  inclined  to  believe  it  is  those  who  are  in 
charge  of  administering  the  various  programs  and  their  bosses. 

Mr.  Hilliard.  From  the  top  down  or  bottom  up? 

Mrs.  Collins.  I  think  it  is  somewhere  in  between.  At  the  bottom, 
you  will  find  the  clerical  staff  and  those  who  do  the  work  they  are 
told  to  do.  The  problem  is  at  the  decisionmaking  level  within  the 
Department  of  Defense  and  I  believe  that  level  is  a  critical  level. 
That  is  the  level  where  you  get  your  middle  management  and 
above,  as  well  as  the  Schedule  C's  and  things  of  that  nature,  those 
people  who  make  those  kinds  of  decision. 
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Those  are  also  the  same  people,  I  understand,  and  I  may  be  in- 
correct about  this,  that  I  understand  are  still  at  the  Department 
of  Defense  making  those  same  kinds  of  decisions  as  they  were  mak- 
ing in  previous  years.  Therein  lies  a  great  deal  of  concern  that  I 
have  about  whether  or  not  this  is  an  attainable  piece  of  legislation: 
To  go  to  10  percent.  If  they  went  kicking  and  screaming  trying  to 
go  to  5  percent,  getting  to  10  percent  will  also  be  difficult;  but  it 
must  be  done. 

Let  me  tell  you  something:  Back  in  Chicago  years  ago  when  95- 
507  first  came  out,  we  began  to  monitor  this  very,  very  carefully. 
I  was  on  the  Government  Operations  Committee  at  that  time  and 
we  had  oversight  of  just  about  everything  that  went  on — as  we  still 
do  have  oversight  of  everything  that  goes  on  in  the  Government. 
We  had  a  number  of  hearings  and  we  found  that  people  just  re- 
fused, just  refused,  period,  to  do  any  kind  of  contracting  and  sub- 
contracting with  minorities,  saying  that  they  couldn't  find  any. 
Then  we  found  when  the  Government  was  redoing  the  grass  and 
all  this  kind  of  stuff,  that  they  weren't  using  our  landscapers. 

We  found  when  bookkeeping,  and  other  services  were  being  done 
by  Government  contractors,  they  didn't  have  any  minority  account- 
ing firms.  We  found  that  when  repairmen  for  computers  were  being 
used,  they  weren't  subcontracting  with  the  minority  computer 
repairpeople.  And  so  forth.  We  found  that  if  they  looked,  they  could 
find  qualified  subcontractors  to  do  the  job.  They  didn't  want  to  find 
them.  . 

Mr.  Hilliard.  Enforcement  provision,  not  strong  enough  in  ei- 
ther one  of  the  bills.  What  do  you  think  could  be  done  to  strength- 
en the  enforcement  aspect  and  what  do  you  think  could  be  done  to 
penalize  those  persons  who  do  not  carry  out  the  law? 

Mrs.  Collins.  Well,  the  first  thing  I  think  has  to  happen  is  that 
we  have  to  have  adequate  recordkeeping.  It  is  important  that  we 
have  teeth  in  the  program  such  as  by  withholding  5  percent  of  the 
contractor's  dollars  for  direct  payment  to  SDB  contractors. 

We  could  say  that  if  he  doesn't  do  the  job,  that  we  will  take  the 
contract  away  from  him.  There  is  no  reason  why  the  Federal  Gov- 
ernment can't  break  a  contract.  They  don't  have  to  recontract 
again,  too,  with  the  same  prime  contractor.  We  could  always  do 
those  kind  of  things.  I  am  for  putting  them  in  jail,  quite  frankly, 
but  I  don't  think  we  could  get  that  done. 

But  I  think  that,  if  the  Federal  Government  did  those  kinds  of 
things,  the  prime  contractors  will  learn  that  the  Federal  Govern- 
ment is  very  serious  about  contracting  and  subcontracting  with  mi- 
nority subcontractors 

Mr.  Hilliard.  I  think  we 

Mrs.  Collins,  [continuing],  and  small  business  development  peo- 
ple. 

Mr.  Hilliard.  I  think  we  have  got  to  be  creative  and  we  have 
got  to  find  some  ways  to  get  to  those  persons  who  fail  to  carry  out 
the  law. 

Mrs.  Collins.  I  certainly  think  that  is  true,  and  I  think  the  De- 
partment of  Defense  must  carefully  monitor  the  people  it  gives 
their  moneys  to,  insisting  that  their  recordkeeping  is  adequate.  The 
Department  of  Defense,  when  they  get  to  this  table,  are  going  to 
tell  you  they  don't  have  personnel  to  do  that. 
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But  they  have  personnel  to  do  everything  else  they  want  to  do. 
I  am  sure  if  they  wanted  to,  they  could  find  personnel  to  do  the 
kind  of  monitoring  that  needs  to  be  done  when  they  are  giving  bil- 
lions of  American  dollars  to  these  contractors.  That  is  a  fact. 

Also,  I  think  there  has  to  be  greater  enforcement  of  the  Equal 
Employment  Opportunity  Act  for  one  thing.  These  are  all  acts  that 
need  to  be  looked  at.  They  need  to  be  bolstered,  and  I  think  the 
time  to  do  it  is  now  because  it  has  gone  on  far  too  long. 

Mr.  HlLLIARD.  Thank  you. 

Chairman  Mfume.  Thank  you,  Mr.  Hilliard. 

Mr.  Talent  of  Missouri. 

Mr.  Talent.  Thank  you,  Mr.  Chairman.  I  have  no  questions  for 
the  distinguished  lady.  Thank  you. 

Chairman  Mfume.  Ms.  Allard? 

Ms.  Roybal- Allard.  I  just  have  one  question.  You  mentioned 
that  one  of  the  excuses  is  they  say  they  can't  find  qualified  minor- 
ity businesses  to  do  the  work.  Do  you  have  any  suggestions  as  to 
how  we  could  make  it  easier  for  them  to  find  minority  business? 
I  say  this  because  we  all  know  these  businesses  are  out  there. 
What  could  we  do  to  do  away  with  that  excuse? 

Mrs.  Collins.  I  think  account  contract  officers  know  how  to  find 
them.  They  know  how  to  find  people  who  are  not  minority.  Cer- 
tainly they  know  how  to  find  those  who  are.  We  could  insist  on  cer- 
tain little  guidelines. 

For  example,  we  could  insist  that  10  percent  of  DOD  contract 
dollars  are  awarded  to  minorities — and  insist  that  is  a  true  minor- 
ity, not  just  a  front  organization  or  something  of  that  kind.  This 
business  of  how  do  we  tell  them  how  to  take  one  step  forward  and 
back.  If  they  know  how  to  win  wars,  they  know  how  to  strategize. 
They  know  how  to  do  all  kinds  of  things  to  be  effective,  they  also 
know  how  to  go  out  and  find  some  minority  subcontractors. 

Ms.  Roybal-Allard.  It  is  purely  a  lack  of  willingness. 

Mrs.  Collins.  It  is  totally  a  lack  of  willingness. 

Chairman  Mfume.  Mrs.  Collins,  one  other  question.  The  OSDBU 
directors,  those  that  handle  the  Office  of  Small  Disadvantaged 
Business  Utilization  within  these  agencies,  do  you  think  that  they 
are  as  much  to  blame  also  as  the  administration  of  these  agencies 
since  it  is  their  responsibility  to  carry  these  mandates  of  the  law 
out  and  to  deal  directly  with  the  Secretaries? 

Mrs.  Collins.  I  most  certainly  do,  Mr.  Chairman.  I  mean,  I 
think  there  is  a  chain  of  irresponsibility  here.  I  think  that  is  what 
we  have  to  look  at.  I  think  we  have  to  do  something  about  that  and 
I  think  each  person  who  is  in  that  chain  is  responsible  for  not  car- 
rying out  the  letter  of  the  law  and  the  intent  of  the  law  and  the 
spirit  of  the  law  and  the  fairness  of  the  law. 

Chairman  Mfume.  Thank  you,  Mrs.  Collins.  I  don't  believe  there 
are  any  other  questions  from  members  of  the  committee.  Your  tes- 
timony has  been  quite  helpful.  We  certainly  wish  you  well  with 
your  legislation. 

Some  members  of  this  committee,  as  you  know,  are  cosponsors  of 
that  legislation.  You  have  been  very  patient  and  we  thank  you  for 
being  here  this  morning. 

Mrs.  Collins.  Thank  you,  Mr.  Chairman. 
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Chairman  Mfume.  Thank  you.  The  Chair  wishes  to  call  panel 
two,  the  Honorable  John  Deutch,  Under  Secretary  of  the  Depart- 
ment of  Defense  for  acquisition  at  the  Department  of  Defense;  and 
Dr.  Allen  V.  Burman,  Administrator  of  the  Office  of  Federal  Pro- 
curement Policy  and  the  Office  of  Management  and  Budget. 

Mr.  Deutch,  we  would  like  to  begin  with  you.  Please,  however, 
before  your  testimony  note,  and  I  want  to  reference  my  remarks 
with  respect  to  our  inability  to  get  the  Secretary  to  consider  even 
appearing  before  this  subcommittee  he  and  other  members  of  this 
committee  served  together  in  this  Congress. 

We  had  hoped  that  he  could  provide  some  special  insight  with  re- 
spect to  what  his  initiatives  are  and  what  he  wants  to  do  and  what 
his  vision  is,  and  please  let  him  know  that  I  am  quite  dismayed 
that  we  have  been  unsuccessful  on  two  occasions  to  get  him  before 
this  subcommittee  and  that  we  will  try  again  sometime  at  a  later 
date.  You  may  proceed. 

TESTIMONY  OF  JOHN  M.  DEUTCH,  UNDER  SECRETARY  OF  DE- 
FENSE FOR  ACQUISITION,  DEPARTMENT  OF  DEFENSE,  AC- 
COMPANIED BY  HORACE  CROUCH,  DIRECTOR  OF  THE  OF- 
FICE OF  SMALL  AND  DISADVANTAGED  BUSINESS  UTILIZA- 
TION, DOD 

Mr.  DEUTCH.  Thank  you  very  much,  Mr.  Chairman.  This  is  my 
first  appearance  before  this  subcommittee.  I  would  like,  sir,  first  of 
all  to  tell  you  that  I  certainly  will  talk  personally  to  Les  Aspin 
about  his  appearance  in  front  of  this  committee  in  the  future. 

I  know  that  he  has  a  high  regard  for  the  purposes  of  this  com- 
mittee, and  the  work  that  it  does;  and  I  also  know  from  personal 
comment  that  he  has  a  high  regard  for  you,  Mr.  Chairman.  I  will 
speak  with  him  about  this  matter. 

I  must  say  that  I  am  also  somewhat  chagrined  about  the  other 
part  of  your  opening  comment  that  you  had  difficulty  in  identifying 
the  level  of  witness  if  not  the  Secretary,  and  I  hope  I  am  adequate 
for  that  purpose  for  this  particular  hearing  today. 

Chairman  Mfume.  Well,  you  are.  However,  the  first  time  around, 
we  were  told  that  we  could  only  get  the  director  of  the  SADBU  of- 
fice which  clearly  was  not  at  the  level  that  we  wanted  to  answer 
questions  where,  before,  the  subcommittee  and  members  on  both 
sides  of  this  subcommittee  agreed  that  we  needed  someone  that 
had  a  higher  stature  in  the  department  who  could  clearly  go  to  the 
heart  of  those  questions. 

Now,  obviously,  you  are  in  a  position  to  do  that,  but  the  previous 
suggestion  when  we  began  our  first  hearing  was  not  appropriate 
and  that  is  what  my  remarks  went  back  to. 

Mr.  Deutch.  I  do  hope  in  the  future  if  there  is  any  occasion 
when  you  want  me  to  appear  or  you  want  to  have  my  views  or  my 
help  on  something,  that  you  will  let  me  know  so  that  there  isn't 
an  unintentional  complication  or  difficulty  in  reaching  me. 

I  am  the  individual  in  the  department  responsible  for  all  matters 
in  acquisition  in  research  and  development  and  procurement,  and 
therefore,  the  issues  that  you  are  addressing  here  today  which  are 
important  to  us,  as  well  as  to  you,  are  my  responsibility  and  I 
would  hope  to  be  responsive  to  you  and  other  members  of  the  com- 
mittee in  pursuing  these  matters. 
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Chairman  Mfume.  Thank  you. 

Mr.  DEUTCH.  I  also  know  you  are  under  some  time  pressure  here 
today,  Mr.  Chairman,  so  perhaps  I  could  submit  my  statement  for 
the  record. 

I  believe  that  the  specific  questions  that  were  raised  in  your  let- 
ter of  invitation  have  been  answered  and  have  been  submitted  for 
the  record.  What  I  might  do  is  just  take  a  few  moments  to  high- 
light a  few  matters  if  that  is  suitable  for  you,  sir. 

Chairman  Mfume.  That  is  fine. 

Mr.  DEUTCH.  I  would  like  to  begin  with  three  points  of  philoso- 
phy that  are  guiding  the  efforts  on  the  matter  of  small  and  dis- 
advantaged business  in  the  Department  of  Defense  today.  Philoso- 
phy that  I  believe  is  shared  by  Secretary  Aspin,  by  Deputy  Sec- 
retary Bill  Perry,  and  by  myself. 

I  thought  it  would  be  important  to  put  into  perspective  what  we 
are  trying  to  do  in  the  Department  of  Defense  under  the  leadership 
of  Les  Aspin.  Of  the  three  points  that  I  wish  to  make,  the  first  is 
perhaps  an  obvious  one,  but  I  think  it  is  important  to  reiterate  it. 

We  wish  to  have  absolutely  no  discrimination  in  any  aspect  of 
how  we  do  business,  in  any  matter  of  our  employment  or  the  way 
we  pursue  our  business  and  our  activities  with  contractors  within 
the  service  itself.  I  think  that  is  absolutely  fundamental  to  our  pur- 
pose, and  we  believe  in  affirmative  action  in  the  matters  of  intro- 
ducing a  greater  opportunity  for  minority-owned  businesses,  mi- 
norities in  every  form  of  the  business  that  we  undertake  and  the 
activities  we  pursue  in  the  Department  of  Defense. 

Second,  the  Department  is  committed  to  a  growth  in  the  partici- 
pation of  small  and  disadvantaged  businesses  in  the  acquisition, 
procurement,  and  research  and  development  programs  of  the  De- 
partment. That  is  a  very  important  point.  To  us,  there  is  no  level 
which  is  enough.  We  want  to  see  participation  and  opportunity  in- 
creased in  every  form  of  the  way  we  do  business  with  the  Govern- 
ment and  we  intend  to  pursue  that  with  vigor  and  attention  as 
long  as  we  are  here. 

Third,  this  is  an  important  point,  both  President  Clinton  and 
Secretary  Aspin  have  stressed  the  role  the  Department  of  Defense 
is  playing  in  the  economic  security  of  this  Nation  as  well  as  its  na- 
tional security;  that  is,  the  Department  of  Defense  has  an  impor- 
tant role  to  play  and  a  responsibility  to  foster  economic  growth  and 
increase  jobs  in  this  country  for  all  citizens  and  for  all  regions  of 
the  country. 

In  carrying  out  our  programs,  we  are  looking  for  ways  which  will 
help  us  gain  a  stronger  economy  and  one  where  there  is  greater  op- 
portunity for  participation  by  all  elements  of  our  society. 

There  are  plenty  of  examples  of  this.  The  Defense  Technology  Re- 
investment Program  that  the  President  addressed  in  March  is  one. 
The  program  announced  by  the  President  on  July  2  associated  with 
base  closures,  the  Technology  Reinvestment  Program  for  dual  use 
technologies.  These  are  important  efforts  by  the  Department  of  De- 
fense to  strengthen  the  contribution  the  Department  can  make  to 
economic  growth. 

These  are  the  three  points  that  I  want  to  stress  in  our  philoso- 
phy; and  we  intend  to  pursue  these  matters,  as  I  say,  very,  very 
rigorously. 
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Second,  we  have  a  record  that  we  think  is  not  satisfactory  to  all; 
but  it  has  two  elements  to  it:  It  shows  steady  improvement;  and 
it  is  a  record,  in  terms  of  the  participation  of  small  disadvantaged 
businesses,  that  bears  well  in  comparison  to  other  Government 
agencies.  In  particular,  in  1992,  20  percent  of  our  prime  contracts 
went  to  small  businesses  and  4.4  percent  of  our  prime  contracts 
went  to  prime  small  disadvantaged  business  contractors. 

If  we  add  to  that  the  amount  of  funds  that  went  through  sub- 
contracting to  small  disadvantaged  business,  for  the  first  time  in 
fiscal  year  1992,  we  reached  a  level  of  6  percent  of  our  prime  con- 
tract total.  That  shows  a  steady  increase  from  3.6  percent  in  fiscal 
year  1988.  While  this  may  not  be  the  only  way  or  the  best  way  to 
calculate  the  participation  of  minority-owned  businesses,  I  think  it 
does  show  a  steady  record  of  progress  and  a  record  which  is  not 
met  by  many  other  Government  agencies. 

We  are  pursuing  a  number  of  other  activities  that  have  been 
mentioned  by  members  of  the  committee  this  morning,  Mr.  Chair- 
man. The  pilot  mentor-protege  program  is  one  where  we  now  have 
36  mentors  signed  up  with  55  protege  partners,  and  we  are  con- 
tinuing our  efforts  at  outreach  to  obtain  greater  participation, 
greater  opportunity  for  qualified  small  disadvantaged  business  in 
all  of  our  procurement  activities. 

The  Office  of  Small  and  Disadvantaged  Business  Utilization,  Mr. 
Chairman,  reports  directly  to  me.  By  law,  I  am  the  chief  acquisi- 
tion officer  of  the  Department.  The  director  of  Small  and  Disadvan- 
taged Business  Utilization  sits  in  on  all  my  staff  meetings.  That  in- 
dividual has  direct  access  to  me  and  I  intend  to  give  the  issue  of 
small  and  disadvantaged  business  utilization  my  serious  and  undi- 
vided attention.  I  look  forward  to  working  with  you  and  members 
of  this  committee  in  all  of  your  efforts  in  these  regards. 

I  would  like  to  conclude  by  stressing  the  importance  I  place  on 
historical  black  colleges  and  universities.  Again,  we  have  found 
steady  improvement  in  the  Department's  participation.  $121  mil- 
lion, or  6  percent,  of  all  grants  to  colleges  and  universities  went  to 
historically  black  colleges  and  universities. 

I  have  a  particularly  strong  interest  in  that  program  myself  for 
two  reasons.  One,  I  come  from  a  university.  When  I  was  in  the  De- 
partment of  Energy  in  the  Carter  administration,  we  were  one  of 
the  first  agencies  to  formulate  a  program  like  this  and  to  make 
grants  to  historically  black  colleges  ana  universities. 

So  in  sum,  Mr.  Chairman,  we  look  forward  to  working  with  you. 
I  will  speak  today  to  Les  Aspin,  and  I  am  sure  that  we  will  find 
ourselves  making  progress  with  our  joint  efforts. 

Thank  you,  sir. 

[Mr.  Deutch's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Deutch.  I  want  to 
go  back  to  your  reference  concerning  the  director  of  the  OSDBU 
Program  who  reports  directly  to  you,  as  you  said,  who  sits  in  on 
all  of  your  meetings  and  who  has  clearly  direct  access. 

Has  that  individual  ever  come  to  you  with  ideas  or  suggestions 
about  how  to  maintain  or  to  create  an  even  more  effective  applica- 
tion of  DOD  procedures  with  respect  to  95-507? 

Mr.  Deutch.  I  don't  remember  him  coming  with  respect  to  Public 
Law  95-507,  but  in  every  one  of  my  weekly  staff  meetings,  he  up- 
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dates  me  on  progress  or  actions  that  we  think  should  take  place 
and  things  that  we  should  do  to  foster  small-  and  minority-owned 
businesses  and  historically  black  colleges  and  universities  in  our 
programs. 

Chairman  Mfume.  Does  he  advise  you  of  problems,  also? 

Mr.  Deutch.  He  has  not  advised  me  of  problems,  sir. 

Chairman  Mfume.  Is  it  fair  to  assume  there  are  no  problems? 

Mr.  Deutch.  No,  it  is  not. 

Chairman  Mfume.  Is  it  fair  to  assume  he  has  not  advised  you 
because  he  has  some  reticence  or  reluctance  about  bringing  that  to 
you? 

Mr.  Deutch.  I  would  hope  not,  sir. 

Chairman  Mfume.  Is  it  fair  to  assume  he  has  not  uncovered  any 
problems,  even  though  there  are  problems? 

Mr.  Deutch.  I  can't  speak  for  him,  sir.  There  certainly  are  prob- 
lems, Mr.  Chairman.  We  both  know  that,  sir. 

Chairman  Mfume.  I  agree.  If  the  director  of  your  Office  of  Small 
Disadvantaged  Business  Utilization,  the  individual  whose  charge 
and  responsibility  it  is  to  carry  out  the  mandates  of  the  law  and 
to  report  directly  to  the  Secretary  or  to  the  Deputy  hasn't  come 
with  any  problems,  then  it  is  a  problem  to  me  to  understand  why 
if  we  both  concede,  as  we  have  just  done,  that  there  are  problems. 
How  long  has  that  person  been  in  the  job? 

Mr.  Deutch.  Well,  he  has  been  there  longer  than  I.  I  have  only 
been  in  the  job  myself  since  I  was  confirmed  oy  the  Senate  in  April. 

Chairman  Mfume.  Is  it  fair  to  assume  that  he  has  been  there  for 
5  years? 

Mr.  Deutch.  I  don't  have  any  knowledge,  sir. 

Chairman  Mfume.  Is  there  any  way  we  could  find  out? 

Mr.  Deutch.  We  could  certainly  find  out.  I  could  ask  him. 

Chairman  Mfume.  Is  he  here  today? 

Mr.  Deutch.  Yes,  he  is. 

How  long  have  you  been  here? 

Mr.  Crouch.  Yes,  I  am  Horace  Crouch.  I  have  been  here  since 
1987,  sir. 

Chairman  Mfume.  Mr.  Crouch,  I  am  going  to  ask  you  this  even 
though  you  are  not  here  on  the  panel.  Perhaps  you  could  come  join 
us  at  the  table.  It  would  help. 

Mr.  Crouch,  can  you  tell  the  committee  why  you  haven't  at  some 
time  gone  to  Mr.  Deutch  and  said  we  have  got  problems?  Is  it  be- 
cause you  haven't  noticed  any  problems? 

Mr.  Crouch.  No,  sir.  We  have  noticed  problems,  sir. 

Chairman  Mfume.  You  haven't  noticed  any  problems? 

Mr.  Crouch.  We  have  noticed  problems.  We  all  notice  problems 
in  making  the  5  percent  goal.  We  have  always  had  problems. 

I  would  like  to  say  that  there  are  many  black  suppliers  out  there, 
minority  suppliers  that  could  provide  the  products,  but  getting 
them  to  bid  has  been  a  problem  many  times. 

Chairman  Mfume.  Can  you  tell  the  committee  why  you  have 
never  brought  that  to  the  attention  of  Mr.  Deutch? 

Mr.  CROUCH.  Well,  I  bring  him  up  to  date  at  every  staff  meeting 
on  where  we  stand  on  the  percentage  of  dollars  going  to  minorities. 

I  think  one  thing  we  have  to  recognize  is  that  for  one  half  of  our 
dollars  there  are  no  small  businesses,  no  minority  businesses,  no 
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women-owned  businesses  that  could  possibly  be  the  prime  contrac- 
tor. If  they  had  that  capability  they  wouldn't  be  small  in  the  first 
place,  so  we  really  are  working  with  only  half  of  DOD's  dollars. 

Chairman  Mfume.  But,  clearly,  you  would  admit,  I  assume,  that 
there  are  many  African -American-,  Latino-,  and  women-owned 
businesses  who  could  clearly  be  subcontractors? 

Mr.  Crouch.  Yes,  sir.  That  is  correct.  We  have  to  depend  on  the 
major  prime  contractors  to  do  subcontracting.  They  haven't  done 
well,  but  they  have  improved  slowly  over  the  years. 

Chairman  Mfume.  But  improvement  is  relative,  Mr.  Crouch. 

Mr.  Crouch.  Yes. 

Chairman  Mfume.  I  would  argue  that  the  curve  that  you  just  il- 
lustrated with  your  hand  may  not  even  be  as  sharp  as  that.  What 
do  you  say  to  your  prime  contractors  who  are  eager  to  do  business 
with  you  who,  clearly,  as  you  have  indicated,  do  not  do  very  well 
at  involving  or  subcontracting  out  to  minority  groups?  What  do  you 
say  to  them? 

Mr.  Crouch.  Well,  we  meet  with  the  Triad,  sir,  every  quarter; 
that  is,  the  Aerospace  Industries  Association,  the  Electronic  Indus- 
tries Association,  and  the  National  Securities  Industrial  Associa- 
tion. They  represent  the  major  primes  that  have  at  least  one  con- 
tract of  $500,000  or  more,  and  for  construction,  $1  million  dollars 
or  more. 

We  go  over  the  statistics  every  quarter  and  decide  who  is  number 
one,  and  who  does  the  poorest.  We  have  the  problem,  that  they 
haven't  been  able  to  make  enough  awards  to  small  disadvantaged 
businesses.  Overall,  they  do  very  well  in  small  business  awards. 
Over  the  last  5  years,  between  35  and  41  percent  of  their  dollars 
went  to  small  business,  but  not  enough  dollars  go  to  minority  busi- 
ness. 

Chairman  Mfume.  So  that  is  the  second  problem. 

Mr.  Crouch.  Yes. 

Chairman  MFUME.  Are  there  any  other  problems  you  see  exist- 
ing? 

Mr.  Crouch.  That  is  the  one  main  problem  that  we  need  to  cor- 
rect, sir. 

Chairman  Mfume.  Do  you  see  any  others  besides  that? 

Mr.  Crouch.  Yes,  sir.  There  are  many  problems.  We  discuss 
those  problems  every  time  that  I  meet  with  the  SADBU  directors 
of  the  three  Services  and  the  Defense  Logistics  Agency.  We  recog- 
nize the  problems,  but  getting  the  awards  made  is  difficult. 

Chairman  Mfume.  Mr.  Crouch,  I  am  going  to  yield  because  we 
have  got  some  other  members — I  am  going  to  ask  that  you  stay 
here,  however,  at  the  table. 

I  just  have  one  final  question  in  this  round.  If  you  have  many 
problems — as  you  say,  you  have  major  problems,  then  I  think  it  is 
very  important  that  you  bring  those  problems  to  the  attention  of 
Mr.  Deutch 

Mr.  Crouch.  Right,  sir. 

Chairman  Mfume.  [continuing],  who  serves  Mr.  Aspin,  who  I 
consider  a  friend  and  who  this  administration  has  put  in  a  position 
to  do  a  very  complicated  job.  He  is  ill-served  when  that  information 
is  not  funneled  from  the  bottom  up.  Clearly,  the  law  states  that 
your  job  is  to  advise  the  Secretary  and/or  his  Deputy  of  how  to  ef- 
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fectively  maximize  the  provisions  and  the  requirements  of  the  law. 
I  would  like  if  you  would  stay  with  us  for  just  a  bit. 

Mr.  Crouch.  I  would  be  delighted. 

Chairman  Mfume.  Mr.  Machtley  of  Rhode  Island  has  been  very 
patient.  I  would  like  to  yield  to  him  at  this  time. 

Mr.  Machtley.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Deutch,  I  have  always  thought  it  very  difficult  to  get  your 
arms  around  the  Pentagon  as  a  member  of  the  Armed  Services 
Committee,  but  when  I  saw  you  had  a  Ph.D.  in  physical  chemistry 
and  knowing  that  it  was  difficult  just  to  pass  second  year  chem- 
istry as  a  sophomore,  I  have  great  hopes  that  your  academic  ability 
will  permit  you  to  understand  what  goes  on  over  there  in  the  Pen- 
tagon. 

There  was  a  GAO  report  that  was  sent  to  Norm  Sisisky,  a  col- 
league on  the  Investigative  Oversight  Committee.  Are  you  familiar 
with  that  GAO  report  that  talked  about  the  difficulty  in  under- 
standing the  reporting  data?  It  was  dated  27  July,  1993. 

Mr.  Deutch.  I  am  not,  sir. 

Mr.  Machtley.  Well,  in  that  report  it  discussed  that  one  of  the 
difficulties  in  understanding  how  DOD  was  proceeding  was  that 
there  was  different  data  being  presented  in  different  formats.  I  am 
curious — and  I  recognize  you  have  only  been  there  since  April,  and 
you  may  not  have  the  answer  to  this — whether  or  not  that  has 
been  resolved  or  if  that  is  an  issue  that  is  still  a  problem. 

In  the  testimony  today  it  appears,  looking  at  the  prime  contracts 
of  $5.2  and  $1.8  billion  in  major  subcontracts,  that  the  5  percent 
goal  is  the  aggregate  of  those  two  numbers.  So  it  appears,  at  least, 
that  the  reporting  ought  not  to  be  of  questionable  concern.  Do  you 
think  that  is  correct?  This  ought  to  be 

Mr.  Deutch.  I  am  not  familiar  with  the  GAO  report.  I  do  know 
that  the  data  we  are  reporting  which  exceeds  5  percent  is  the  sum 
of  prime  contracts  plus  subcontracts  in  the  numerator  and  prime 
contracts  the  denominator.  That  is  the  measure  we  are  using,  but 
not  the  only  measure  one  can  use;  but  it  gives  a  good  picture  of 
how  we  have  changed  from  year  to  year. 

Mr.  Machtley.  That  is  what  the  requirement  is?  In  other  words, 
you  take  $117  billion  total  small  business  dollars  divided — and  you 
get  5  percent. 

Mr.  Deutch.  That  is  correct,  sir. 

Mr.  Machtley.  So  we  could  start  with  a  base  that  we  think  the 
number  you  are  providing  us — 6  percent — is  a  reflection  of  what 
you  are  actually  doing? 

Mr.  DEUTCH.  The  attention  I  was  trying  to  draw  is  to  the 
progress  in  the  number  rather  than  any  particular  magic  one.  If  it 
was  8  and  it  had  gone  to  10,  or  if  it  was  4  and  it  had  gone  to  6, 
the  important  point  is  we  are  progressing;  and  by  this  measure  we 
are  doing  better  this  year  than  last  year.  I  hope  next  year  we  do 
better  than  this  year. 

I,  for  one,  do  not  say  that  it  will  be  a  problem  maintaining  that 
record  as  the  defense  budget  goes  down.  I  don't  believe  that  is  a 
relevant  part  of  maintaining  the  record  of  increasing  the  participa- 
tion of  small  minority  businesses.  My  view  is:  Whatever  measure 
we  use,  we  want  to  see  it  continue  to  go  up. 
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Mr.  Machtley.  Now,  my  colleague,  Ms.  Cardiss  Collins  sug- 
gested in  her  bill  that  it  ought  to  be  10  percent.  Is  there  a  need 
to  revise  the  goal  from  5  percent  upward  and,  if  so,  how  does  one 
pick  a  number?  Could  it  be  20  or  25  percent? 

Obviously,  of  the  $117  billion  we  must  strike  a  balance  between 
how  many  dollars  will  go  to  small  businesses,  and  how  many  will 
be  set  aside  for  minorities.  Have  you  had  a  chance  to  think  of  that? 
Have  you  got  a  comment  on  what  ought  to  be  a  rational  goal?  Or 
should  we  go  higher? 

Mr.  Deutch.  There  are  two  aspects  of  the  bill,  as  I  understand 
it. 

The  first  one  is  that  it  is  no  longer  a  goal,  but  a  requirement. 
I  think  we  would  have  very  grave  difficulty  assuring  this  commit- 
tee or  anyone  else  that  we  could  make  it  as  a  requirement.  I  do 
believe  that  it  is  important  that  we  do  better  at  the  participation 
of  minority-owned  businesses  in  the  activities,  as  I  said  in  my 
statement,  of  the  Department  of  Defense.  If  we  were  at  5  percent 
as  a  goal,  I  still  think  it  is  important  that  we  increase  that  percent- 
age. 

How  rapidly  and  how  effectively  it  can  be  done  depends  upon  the 
number  of  minority-owned,  minority-led  businesses  that  are  willing 
to  participate  and  do  business  with  the  Department  of  Defense. 
That  leads  us  to  the  other  part  of  our  obligation,  and  that  is  to 
have  outreach  efforts  which  encourages  greater  participation  and 
obligation. 

Mr.  Machtley.  Finally,  on  the  subcontracting — major  sub- 
contracting provision  which  was  about  3.8  percent,  about  $1.8  bil- 
lion dollars  in  your  testimony,  how  can  you  get  that  to  increase  be- 
sides just  saying  to  a  prime  you  must  allocate  so  much?  What  other 
steps  could  you  take  to  achieve  a  greater  participation  by  prime 
contractors? 

Mr.  Deutch.  Well,  I  note  that  in  all  prime  contracts  above  a  cer- 
tain amount — I  believe  it  is  $500,000 — that  the  prime  contractor  is 
required  to  submit  a  plan  for  subcontracting.  In  my  judgment,  we 
probably  can  do  more  with  our  largest  prime  contractors  on  indicat- 
ing to  them  the  importance  that  we  place  on  achieving  this  goal 
and  progressing  more  on  this  matter. 

I  do  think  that  we  probably  should  be  doing  more  by  convincing 
these  prime  contractors  to  pay  greater  attention.  I  know  there  was 
a  hearing  last  year,  I  believe,  in  the  case  of  Lockheed  which  has 
made  a  difference  in  the  participants  in  that  contract,  and  I  believe 
that  that  is  an  interesting  model  to  follow. 

Mr.  Machtley.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  MFUME.  Thank  you  very  much,  Mr.  Machtley. 

Mr.  Hilliard. 

Mr.  Hilliard.  Mr.  Crouch,  would  you  just  tell  me  something 
about  your  background  before  1987? 

Mr.  Crouch.  Yes,  I  will.  When  I  left  the  military  service,  I  went 
immediately  to  the  Small  Business  Administration,  the  8(a)  Pro- 
gram. I  served  2  years  in  setting  the  8(a)  Program  up. 

At  that  time,  we  could  not  come  up  with  V\o  of  1  percent  of  the 
total  Government  contracts  being  awarded  to  small  disadvantaged 
businesses.  Over  the  years  that  has  grown  in  the  Department  of 
Defense  to  $7  billion.  It  has  been  a  slow  process.  It  is  one  of  the 
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things  that  takes  a  lot  of  effort.  Anytime  you  make  an  award  to  a 
small  disadvantaged  business,  it  seems  to  come  out  of  somebody 
else's  pockets. 

Chairman  Mfume.  Mr.  Crouch,  could  you  direct  yourself  to  the 
question.  We  are  under  a  time  factor.  He  wants  to  know  about  your 
background. 

Mr.  Crouch.  I  stayed  in  the  Small  Business  Administration  for 
10  years,  and  I  have  been  over  in  the  Pentagon  in  the  Small  Busi- 
ness Office  for  10  years.  I  was  a  Deputy  for  several  years  until 
Norma  Leftwich  retired  in  1987,  and  I  moved  up  to  be  the  Director. 

Mr.  Hilliard.  Do  you  feel  that  you  are  satisfied  with  the  provi- 
sions of  the  law? 

Mr.  Crouch.  Are  we  satisfied  with  the  provisions  of  the  law? 

Mr.  Hilliard.  Yes. 

Mr.  Crouch.  Yes,  sir.  We  are  satisfied  with  the  provisions  of  the 
law.  We  are  not  satisfied  with  our  accomplishments. 

Mr.  Hilliard.  I  understand.  Now,  are  you  satisfied  with  the  law 
because  it  is  a  goal  rather  than  a  requirement? 

Mr.  Crouch.  Yes,  it  is  a  goal,  and  we  push  hard  to  make  the 
goal. 

Mr.  Hilliard.  I  imagine  you  really  do.  I  can  tell  by  the  results 
how  hard  you  push  because  that  is  the  only  yardstick  I  know  of. 

Mr.  Crouch.  That  is  exactly  right. 

Mr.  Hilliard.  I  don't  know  of  any  other.  So  we  need  to  set  the 
goal,  and  we  need  to  mandate  it. 

Mr.  Crouch.  Right,  sir. 

Mr.  Hilliard.  Your  department  needs  to  achieve  it. 

Mr.  Crouch.  Yes. 

Mr.  Hilliard.  From  here  on  out  we  don't  need  excuses. 

I  guess  I  really  should  be  saying  that  to  you,  sir.  For  too  long 
we  have  excuses,  and  we  have  crutches,  and  we  have  reasons  why 
things  can't  be  done,  but  most  of  the  time  the  bottom  line  is  the 
desire,  the  desire  to  achieve,  the  desire  to  satisfy  the  law,  and  the 
desire  to  make  democracy  happen. 

I  would  hope  that  this  would  be  an  administration  of  inclusion 
without  reservation,  and  I  would  hope  that  you  would  make  sure, 
whether  it  is  a  mandate  or  whether  it  is  a  goal,  that  the  aims  and 
the  objectives  are  achieved  and  carried  out,  and  I  would  hope  that 
6  months  from  now  or  a  year  from  now  you  would  have  made  the 
difference. 

We  have  got  a  long  ways  to  go  to  get  where  we  need  to  be  3  years 
from  now,  4  years  from  now,  and  it  is  what  you  are  going  to  do 
and  the  tone  you  are  going  to  set  that  are  going  to  make  the  dif- 
ference. Some  of  those  holdovers  who  have  been  there  and  who 
frustrate  the  law,  they  need  to  go,  and  they  need  to  know  that  they 
are  not  going  to  be  allowed  to  stay  in  those  positions  and  not  carry 
out  the  spirit  as  well  as  the  letter  of  the  law. 

Thank  you,  Mr.  Chairman. 

Chairman  MFUME.  Thank  you,  Mr.  Hilliard. 

Mr.  Talent. 

Mr.  Talent.  Either  for  the  Secretary  or  Mr.  Crouch,  whichever 
one  of  you  would  wish  to  address  it. 

My  experience,  both  on  the  committee  and  before  in  dealing  with 
these  kind  of  issues,  is  that  a  lot  depends  on  how  you  can  motivate 
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the  people  who  actually  have  to  do  what  you  want  done.  In  this 
case  that  is  going  to  be  your  contractors  because,  at  least  initially, 
you  are  not  going  to  get  a  lot  of  prime  contracts  awarded  to  small- 
and  disadvantaged-businesses. 

You  have  to  infuse  in  them  the  spirit  of  really  getting  this  done. 
They  need  to  be  ingenious  in  reaching  out  to  the  communities  that 
you  need  to  reach. 

What  have  you  done  along  those  lines?  What  are  your  plans? 
How  important  do  you  view  that,  getting  people  in  the  primes  who 
are  energized  in  these  issues  who  will  seek  out,  who  will  actively 
recruit,  who  will  work  to  overcome  problems  with  eligible  subs  and 
not  try  and — deal  with  people  on  an  individualized  basis  to  try  to 
get  them  incorporated  into  the  process? 

Mr.  Crouch.  We  have  procurement  conferences — small  disadvan- 
taged business  procurement  conferences — all  around  the  Nation. 
More  than  8,000  small  disadavantaged  businesses  have  attended 
those  conferences.  We  work  with  the  associations.  That  is  the  pri- 
mary effort  that  we  have. 

Our  office  does  not  award  contracts.  Small  business  offices  of  the 
three  services  do  not  award  contracts.  It  has  to  get  down  to  the 
procuring  activities,  and  that  is  where  the  road  meets  the  rubber, 
and  they  are  the  ones  that  have  to  come  up  with  sources  for  the 
awards. 

Mr.  Talent.  Well  let  me  just  suggest  that  once  you  identify  the 
pool  of  people  out  there,  getting  them  to  feel  as  if  there  is  recep- 
tiveness  if  they  approach  the  department  or  approach  the  primes 
is  maybe  half  the  battle.  In  other  words,  getting  them  to  feel  like, 
look,  if  I  try  and  participate  in  this  process,  people  are  going  to 
help  me  overcome  problems  rather  than  creating  problems  for  me. 
It  is  really  a  way  of  expanding  the  number  of  people  who  were  com- 
ing forward. 

It  is  an  atmosphere  really,  a  mood,  that  is  a  little  too  shallow, 
but  an  atmosphere  that  you  almost  have  to  try  to  create  in  the  rel- 
evant community.  Some  Government  agencies  have  been  pretty  ef- 
fective in  doing  it. 

Thank  you,  Mr.  Chairman. 

Chairman  Mfume.  Thank  you,  Mr.  Talent. 

Mr.  Tucker  of  California. 

Mr.  Tucker.  Thank  you  very  much,  Mr.  Chairman. 

First  of  all,  let  me  say,  Mr.  Chairman,  that  I  thank  you  for  call- 
ing forth  this  very  important  hearing  regarding  Public  Law  95-507, 
as  it  provides  for  socially  and  economically  disadvantaged  small 
businesses.  I  believe  that  the  information  that  we  are  discussing 
today  is  extremely  important  to  the  enfranchisement  of  minority 
businesses.  Obviously,  there  is  great  criticism. 

Prior  to  my  coming  here,  I  understood  that  Representative  Col- 
lins talked  a  great  deal  about  her  proposed  legislation. 

My  colleague  to  my  left,  Mr.  Hilliard,  obviously  concurs  with  the 
spirit  of  that  legislation,  and  I  must  say  that  I  am  gravely  con- 
cerned about  the  subject  matter  of  that  legislation  because,  as  evi- 
denced by  Mr.  Hilliard's  comments,  the  goals  obviously  have  not 
been  enough.  When  your  wish  list  is  not  fulfilled,  then  it  is  time 
to  start  mandating. 


21 

In  that  connection,  Mr.  Deutch  and  Mr.  Crouch,  I  wanted  to  flesh 
out  a  few  things  that  might  give  me  some  information  as  to  wheth- 
er or  not  the  call  for  mandates  is  justified  as  opposed  to  the  ability 
to  satisfy  the  spirit  of  the  goals  within  a  goal-oriented  system. 

First  and  foremost,  Mr.  Crouch,  you  talked  about  the  fact  that — 
with  respect  to  a  question  from  one  of  the  colleagues  on  my  left— 
that  in  response  to  the  need  for  outreach  and  reaching  out  to  SDB's 
that  you  had  these  procurement  conferences,  and  I  suspect  that  one 
of  which  was  alluded  to  when  you  were  talking  about  the  Lockheed 
example.  Was  that  what  you  were  talking  about  when  you  talked 
about  outreach? 

Mr.  Crouch.  No,  sir,  not  necessarily  Lockheed  but  to  all  minor- 
ity firms  that  are  interested  in  getting  contracts  with  the  Depart- 
ment of  Defense. 

Mr.  TUCKER.  All  right.  You  mentioned  that  one  of  the  big  prob- 
lems, though,  was  that  you  relied  to  a  great  extent  on  the  credibil- 
ity and  the  accountability  of  the  primes  as  they  must  contract  with 
the  subs.  I  think  you  mentioned  an  example  of  how  something  that 
you  did  with  Lockheed  bore  great  fruit.  Can  you  expand  on  that  a 
little  bit? 

Mr.  CROUCH.  Yes,  sir.  Lockheed  got  the  contract  for  the  F-22 
Program,  the  fighter  aircraft.  It  was  $9.55  billion.  They  imme- 
diately had  to  sub  out  to  Boeing  $3  billion  and  to  General  Dynam- 
ics $3.5  billion.  Well,  that  ruins  their  records  toward  a  percentage 
of  awards  going  to  small  disadvantaged  business.  In  fact,  they 
dropped  down  to  3/io  of  1  percent. 

Mr.  Tellup  Lockheed  CE.,  was  called  in  by  the  Department  of  De- 
fense and  by  the  Congress  and  told  that  that  was  not  a  satisfactory 
program,  and  he  assured  them  that  he  would  move  out.  Since  then 
they  have  awarded  about  2.8  percent  of  their  subcontracting  dollars 
to  SDB's.  The  Triad,  the  Aerospace  Industries  Association,  the 
Electronic  Industries  Association,  and  the  National  Securities  In- 
dustrial Association  will,  tell  us  if  they  are  going  to  make  the  5 
percent  this  year. 

Mr.  Tucker.  Now,  getting  back  to  this  notion  of  5  percent — and 
there  was  a  colloquy  with  the  Under  Secretary  here  about  the  GAO 
and  the  accounting  of  5  percent,  and  I  believe,  Mr.  Under  Sec- 
retary, you  indicated  that  your  concern  was  not  so  much  how  it 
was  counted  as  much  as  the  fact  that  you  would  like  to  see  the 
numbers  go  up. 

But  my  concern  in  the  respect  of  how  we  account — because  if,  in 
effect,  I  have  information  from  the  Department  of  Defense  that,  in 
essence,  as  to  the  primes  the  subs  and  something  in  the  area  of  3.8, 
and  when  you  put  those  numbers  together  cumulatively  you  may 
come  up  with  a  5  percent  of  something  but  wouldn't  you  agree  with 
me  that  that  does  not  accurately  reflect,  individually  or  respec- 
tively, the  performance  or  the  credibility  of  each? 

Mr.  Deutch.  Well,  Mr.  Tucker,  I  understand  that  that  procedure 
is  one  which  is  established  in  law,  but  let's  look  at  each  one  sepa- 
rately. I  am  not  wedded  to  that  one. 

The  fraction  of  prime  contracts  to  small  and  minority  businesses 
as  a  fraction  of  prime  contracts  which,  as  you  accurately  say  was 
4.4  percent  in  1992,  is  correct.  It  has  gone  up.  I  hope  that  it  will 
continue  to  go  up  in  the  future.  So  whatever  criteria,  whatever 
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measure  you  and  I  would  agree  to,  my  objective  is  to  make  that 
number  go  up  as  rapidly  as  I  can.  That  is  the  point  I  was  trying 
to  make. 

I  am  not  trying  to  say,  isn't  it  terrific  that  we  did  6  percent  this 
year.  What  I  am  trying  to  say  is,  we  did  4.4  percent  this  year.  It 
was  less  last  year.  It  was  a  lot  less  5  years  ago.  That  is  what  I  am 
trying  to  say.  I  hope  it  will  be  a  lot  higher  5  years  from  now. 

Mr.  TUCKER.  In  response  to  that,  my  point  is,  are  you  looking  at 
changing  the  combined  calculation  to  a  more  separate  calculation? 
If  you  waive  the  merits  and  demerits  of  that  and — are  you  looking 
to  my  point? 

Mr.  Deutch.  We  are  trying  to  keep  our  statistics,  and  I  am  very 
concerned  that  they  are  accurate  statistics  and  that  we  collect  the 
data  honestly  and  accurately,  on  prime  and  subcontract  awards  so 
we  can  report  them  in  a  variety  of  different  ways.  I  don't  believe 
that  I  have  a  strong  preference  or  a  strong  rationale  for  choosing 
any  one  way  over  another. 

Mr.  Tucker.  To  follow  up  a  little  bit  on  this  area,  if  I  might,  Mr. 
Chairman. 

Of  the  awardees,  Mr.  Crouch,  you  indicated  that  your  office, 
though  you  do  the  outreach,  does  not  necessarily  become  respon- 
sible for  coming  up  with  the  sources  of  awards  or  with  the  award- 
ees, that  that  is  more  of  a  procurement  area.  Is  that  correct? 

Mr.  Crouch.  Yes,  that  is  correct. 

Mr.  Tucker.  Who  is  responsible  for  that?  Is  that  the  Acquisition 
Department? 

Mr.  Crouch.  All  the  contract  awards  are  made  by  the  major  pro- 
curing activities,  and  most  of  them  are  in  the  field.  Those  are  the 
people  who  have  to  be  pushed,  and  those  are  the  ones  we  are  trying 
to  push. 

Mr.  Tucker.  If  I  might — one  more  question,  Mr.  Chairman. 

I  know  with  respect  to  time — can  you  tell  me,  Mr.  Crouch  or  Mr. 
Deutch,  how  many  African-Americans  have  been  appointed  to  sen- 
ior level  acquisition  jobs  within  the  Department  of  Defense,  includ- 
ing the  military  departments  and  defense  agencies? 

Mr.  Deutch.  I  will  be  happy  to  get  it  for  the  record.  I  would 
think  that  both  in  the  military  services  and  in  the  senior  ap- 
pointees in  the  department  that  we  would  have  a  good  record,  and 
I  will  be  happy  to  provide  that  for  the  record.  It  is  a  good  question, 
and  one  we  are  proud  of. 

Mr.  Tucker.  I  would  appreciate  that  information  on  behalf  of  the 
committee  and  my  office  and  hope  that  in  the  future  once  again 
with  numbers  that  we  can  improve  in  those  areas,  particularly  in 
light  of  the  fact  that,  as  Mr.  Crouch  indicates,  that  those  in  acquisi- 
tion and  procurement  have  a  great  bearing  on  the  ones  who  get  the 
contracts. 

[The  following  information  was  subsequently  received  for  the 
record:] 

[The  requested  information  is  not  readily  available  at  this  time.  We  are  in  the 
process  of  gathering  the  data  from  the  Military  Departments,  Defense  Agencies,  and 
Office  of  the  Secretary  of  Defense.  The  information  will  be  forwarded  as  soon  as  it 
is  available.] 

Mr.  Tucker.  Thank  you,  Mr.  Chairman. 
Chairman  Meume.  Thank  you. 
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[Mr.  Tucker's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Mr.  Dickey  of  Arkansas. 

Mr.  Dickey.  I  would  like  to  ask  this  question  and  then  follow  up. 
Do  any  of  you  all  have  statistics  that  would  tell  us  how  many  small 
and  disadvantaged  business  owners  or  representatives  made  pro- 
posals for  contracts? 

Mr.  CROUCH.  There  are  4,400  right  now  approved.  It  has  been 
determined  that  they  are  both  socially  and  economically  disadvan- 
taged. We  have  $2.55  billion  that  went  to  the  8(a)  firms  this  past 
year  out  of  a  total 

Mr.  Dickey.  Are  you  talking  about  the  contracts  awarded? 

Mr.  Crouch.  Yes,  contracts  awarded. 

Mr.  Dickey.  Let  me  ask  you  this.  What  I  am  talking  about  is 
how  many  proposals — as  I  understand,  there  are  requests  for  pro- 
posals that  are  made. 

Mr.  Crouch.  Yes. 

Mr.  Dickey.  How  many  have  been  made  by  small  or  disadvan- 
taged business  owners  or  companies?  Do  we  know  what  percent- 
age? 

Mr.  Crouch.  No,  sir,  we  don't.  Small  disadvantaged  businesses, 
in  addition  to  the  $2.5  billion  that  they  got  in  the  8(a)  Program, 
have  competed  successfully  in  open  competition  for  another  $1.5 
billion.  That  is  $4  billion  right  there. 

Mr.  Dickey.  That  is  fine  with  me. 

Let  me  tell  you  a  conclusion  that  I  have  that  may  show  you  why 
I  want  to  get  in  on  this.  I  believe  sometimes  in  these  awarding  of 
contracts  to  minority  businesses  that  sometimes  the  awarder  will 
step  out  of  the  way  and  say  we  will  just  let  this  small  disadvan- 
taged company  have  this  award  so  we  can  later  point  to  its  failure 
as  a  reason  why  this  program  isn't  working. 

Now  I  asked  that  to  Mr.  Greenspan — Alan  Greenspan — here 
about  bank  loans  and  that  sort  of  stuff,  and  he  said  just  keep  on 
keeping  on  and  keep  applying  more  and  more  and  more. 

But  what  I  am  concerned  about  is  that  we  are  using  some  of 
these  statistics  to  further  discriminate  against  small-  and  dis- 
advantaged-businesses,  and  if  we  don't  know  how  many  people 
are — let  me  ask  it  this  way:  What  are  we  doing  to  increase  the  pro- 
posals— the  responses  to  the  requests  for  proposals?  What  are  we 
doing? 

Mr.  Crouch.  We  have  a  small  disadvantaged  business  set-aside 
program.  When  contracting  out,  if  it  can  be  determined  that  there 
is  a  reasonable  expectation  that  two  or  more  small  disadvantaged 
businesses  will  bid  on  a  contract,  that  they  have  the  capability,  the 
capacity,  and  the  credit  to  perform,  as  well  as  perseverance  and 
other  good  qualities,  to  perform  in  the  time  specified  in  the  contract 
and  at  a  fair  market  price,  then  it  is  mandated  by  statute  to  be 
set-aside  for  small  disadvantaged  businesses. 

Mr.  Dickey.  You  are  talking  about  the  awarding  of  it? 

Mr.  Crouch.  Yes,  sir. 

Mr.  Dickey.  I  am  not  getting  my  question  asked. 

The  problem  I  am  having  is  that  if  you  are  worried  about  award- 
ing something  to  small  and  disadvantaged  businesses,  then  you  can 
just  go  find  somebody  and  do  it.  You  can  just  find  somebody,  raise 
them  up  and  say  we  are  going  to  give  this  to  you.  We  don't  care 
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whether  you  have  support  or  whether  or  not  you  are  any  good  or 
anything  else.  If  you  fail,  we  get  a  benefit  from  it.  If  you  succeed, 
my  gosh,  we  have  found  an  acorn,  you  see. 

What  I  am  saying  is  down  there,  below  that,  what  are  we  doing 
to  fertilize  the  hopes  of  people  and  give  them  some  expectation  that 
they  are  going  to  be  considered  and  will  be  competing  with  others? 
I  imagine  some  of  these  awards  that  are  given  there  is  only  one 
small  and  disadvantaged  proposal  in  that  award. 

I  don't  know  if  I  am  asking  the  right  question,  but  I  am  frus- 
trated by  what  I  believe  to  be  the  case. 

Mr.  Deutch.  I  do  think  that  Congress  has  enacted  the  Mentor- 
Protege  Program  as  an  effort  to  try  to  systematically  grow  a  larger 
set  of  strong,  qualified  minority  contractor  competitors  for  procure- 
ment and  acquisition  in  R&D  contracts.  It  is  an  interesting  pilot 
program  that  we  are  aggressively  pushing.  I  think  what  is  trou- 
bling you  is  that  the  number  and  strength  of  the  firms  that  are 
competing  needs  to  be  going  up. 

Mr.  Dickey.  That  is  right.  All  you  have  to  have  is  one  failure  and 
then  the  next  thing,  well,  don't  be  like  so-and-so  because  we  gave 
them  this  award  and  so-and-so  didn't  do  it.  Now  don't  be  like  that. 
All  of  a  sudden  you  are  suggesting  failure  to  the  people  who  are 
trying  to  succeed.  That  is  the  problem  I  am  having. 

Let  me  do  it  another  way.  Is  there  any  possible  way  that  you 
could  require  people  who  are  in  the  small  and  disadvantaged  classi- 
fication to  make  so  many  bids  a  year? 

Mr.  Deutch.  I  don't  think  so. 

Mr.  Dickey.  Well,  now,  Mr.  Greenspan  said,  ask  them  to  try  and 
try  again  and  don't  be  discouraged.  I  have  been  there  in  the  bank- 
ing industry.  I  have  never  been  there  in  this  industry.  I  know  a  lit- 
tle about  what  he  is  talking  about,  but  I  wonder  how  we  can  en- 
courage people  to  try  and  try  and  try  again  when  they  think  they 
are  being  set  up.  Can  you  all  give  me  a  suggestion? 

Mr.  DEUTCH.  I  am  not  aware  that  these  firms  which  are  partici- 
pating now  think  they  are  being  set  up,  sir. 

Mr.  Dickey.  Maybe  they  don't.  Maybe  we  are  in  a  different  deal. 

Mr.  Deutch.  I  would  personally  be  very  concerned  about  that.  I 
have  never  heard  that  allegation  before. 

Mr.  Dickey.  That  is  all. 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Dickey. 

Mr.  Crouch,  just  a  couple  of  things  for  the  record  before  we  move 
to  the  other  people  who  have  been  patiently  waiting.  You  said  that 
in  order  to  get  to  these  minority  businesses  and  even,  as  Mr.  Dick- 
ey said,  to  grow  these  businesses  that  you  reach  out  through  work- 
shops and  conferences  specifically  to  their  representative  organiza- 
tions. Is  that  correct? 

Mr.  Crouch.  Yes,  that  is  correct. 

Chairman  Mfume.  Mr.  Deutch,  for  the  record,  have  you  worked 
with  MBELDEF,  the  Minority  Business  Enterprise  Legal  Defense 
and  Education  Fund? 

Mr.  CROUCH.  We  have  worked  with  Mr.  Mitchell's  Legal  Defense 
Fund. 

Chairman  Mfume.  To  what  extent,  briefly? 

Mr.  Crouch.  We  meet  with  them  periodically. 
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Chairman  Mfume.  Have  you  met  with  the  National  Association 
of  Minority  Businesses,  and  are  you  working  with  that  organiza- 
tion? 

Mr.  Crouch.  Yes,  we  do. 

Chairman  Mfume.  What  about  the  Latin  American  Management 
Association? 

Mr.  Crouch.  LAMA?  Yes,  sir. 

Chairman  Mfume.  The  National  Association  of  Home-based 
Businesses? 

Mr.  Crouch.  Yes,  sir. 

Chairman  Mfume.  The  National  Association  of  Minority  Contrac- 
tors? 

Mr.  Crouch.  Yes,  sir. 

Chairman  Mfume.  Mr.  Crouch,  what  seems  then  to  be  the  prob- 
lem if  you  are  in  touch  with  all  these  representative  organizations? 
You  admit  by  your  own  testimony  that  the  problems  are  enormous 
in  terms  of  getting  participation?  How  do  you  explain  that? 

Mr.  CROUCH.  I  think  that  is  the  question  that  Congressman 
Dickey  is  asking. 

Mr.  HlLLIARD.  I  think  that  is  what  I  was  asking. 

Chairman  Mfume.  Answer  it  again.  We  are  all  asking  it. 

Mr.  Crouch.  We  set  things  aside  in  the  Commerce  Business 
Daily  specifically  for  small  disadvantaged  businesses.  The  contract- 
ing people  do  that  for  four  programs:  The  8(a)  Program,  the  small 
disadvantaged  business  set-asides,  the  open  competition  program, 
and  the  preference  program. 

I  haven't  talked  about  the  preference  program  because  it  is  not 
a  big  program,  although  it  is  available  to  any  small  disadvantaged 
business  in  open  competition.  If  his  bid  is  not  more  than  10  percent 
above  the  low  bidder,  then  he  gets  the  contract.  But  we  haven't  had 
a  lot  of  participation  in  it.  I  don't  know  why. 

Last  year  only  $263  million  was  awarded  to  SDB's  in  that  pro- 
gram. Yet,  it  is  available;  most  of  those  dollars  come  from  the  De- 
fense Logistics  Agency  in  fuel  procurement.  So  I  don't  know,  sir, 
why  they  don't  bid  more. 

Chairman  Mfume.  Do  you  maintain  an  active  data  base  of  mi- 
nority businesses? 

Mr.  Crouch.  You  mean  an  inventory,  a  list  of  minority  business? 
No,  sir,  we  cannot. 

Chairman  Mfume.  Why  can't  you? 

Mr.  Crouch.  We  can't  for  small  businesses,  either,  because  there 
are  14  million  small  businesses  out  there,  and  I  don't  believe  any- 
body has  a  printout  of  who  they  are,  whether  they  are  minority  or 
nonminority.  I  don't  believe  there  is  such  a  thing. 

Chairman  Mfume.  Mr.  Crouch,  let  me  just  suggest  that  you  can 
get  on  CD  a  listing  of  every  minority  business  in  this  Nation  that 
is  certified  on  compact  disk  for  computer.  It  has  been  done.  The 
data  exists. 

But  even  in  the  absence  of  the  data  I  would  have  hoped  that  the 
department  would  be  proactive  to  try  to  secure  and  maintain  an 
ever-increasing  data  base.  Maybe  you  have  answered  your  own 
question  about  why  you  don't  seem  to  be  reaching  individuals. 

Mr.  Deutch,  I  want  to  just  close  with  you  before  we  go  to  the 
other  people  here. 
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You  are  in  a  very  important  position,  needless  to  say,  as  Under 
Secretary  of  Defense  for  acquisition,  and  people  have  a  lot  riding 
on  the  success  or  lack  thereof  of  what  you  do  and  how  you  carry 
out  your  duties.  Clearly,  our  Nation  does  with  respect  to  your  serv- 
ice to  the  Secretary  and  to  the  President,  but  also  I  think,  as  you 
have  heard  today,  a  lot  of  minority  business  people  around  this 
country  who  simply  want  an  opportunity  to  be  able  to  take  advan- 
tage of  existing  law  to  grow  their  businesses,  to  help  grow  this 
economy,  to  create  jobs,  to  have  a  circular  flow  of  income  in  many 
communities. 

I  would  strongly  suggest — and  I  think  there  will  come  a  time  you 
will  be  back  before  the  committee — but  I  would  strongly  suggest, 
sir,  that,  given  the  fact  that  there  are  so  many  problems  that  exist 
and  by  your  own  testimony  that  they  have  not  been  brought  to  you 
in  this  fashion,  that  the  department  really  do  a  reassessment  of  its 
departments  and  those  persons  charged  with  carrying  out  the  man- 
dates of  Congress  with  respect  to  this  matter  and  in  that  reassess- 
ment determine  how  you  can  be  more  effective  either  by  changing 
people  or  changing  approaches. 

But  clearly  I  don't  believe  any  of  us  on  this  committee,  Democrat 
or  Republican,  want  to  sit  at  another  hearing  where  we  revisit 
these  same  issues  with  the  kind  of  vagueness  and  uncertainty  that 
we  have  heard,  particularly  in  some  of  the  testimony  here  this 
morning. 

Mr.  Crouch,  I  said  earlier  I  think  that  Mr.  Deutch  is  ill-served 
when  you  are  not  funneling  to  him  information  concerning  prob- 
lems, and  then  the  Secretary  becomes  ill-served  and  we  are  still  in 
a  very  problematic  situation. 

I  am  going  to  leave  it  at  that,  Mr.  Deutch.  I  appreciate  your  time 
here.  I  would  ask  if  you  could  stay  until  we  conclude  this  panel  in 
case  there  are  some  other  questions  that  may  come  up  and  to  also 
suggest  that  there  vvill  probably  be  questions  from  the  committee 
in  writing,  at  which  point  we  will  certainly  communicate  them  to 
you. 

Mr.  Deutch.  Certainly,  Mr.  Chairman. 

Chairman  Mfume.  Dr.  Burman,  you  have  been  very  patient  and 
the  individuals  from  OMB  that  you  brought  here  with  you.  We  are 
quickly  running  out  of  time,  but  we  split  this  panel  in  an  unusual 
fashion  to  hear  from  Mr.  Deutch  first  because  of  the  weight  of  his 
testimony  and  the  importance  of  the  Department  of  Defense  to 
many  of  the  concerns  that  we  have  regarding  minority  business  de- 
velopment. 

But  I  am  going  to  ask  that  you  proceed  as  you  wish  and,  if  you 
could  take  a  moment,  could  you  introduce  the  two  individuals  who 
are  here  at  the  table  with  you? 

TESTIMONY  OF  ALLAN  V.  BURMAN,  ADMINISTRATOR,  OFFICE 
OF  FEDERAL  PROCUREMENT  POLICY,  OFFICE  OF  MANAGE- 
MENT AND  BUDGET,  ACCOMPANIED  BY  WILLIAM  COLEMAN 
AND  ROBERT  NEAL,  JR. 

Dr.  Burman  Mr.  Chairman  I  would  be  very  pleased  to  do  that. 
I  am  the  Administrator  for  Federal  Procurement  Policy  and  am 
representing  the  Office  of  Management  and  Budget  to  discuss  our 
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oversight  of  policies  affecting  small  and  small  disadvantaged  busi- 
ness concerns  in  Federal  contracting. 

I  am  accompanied  today  by  my  colleagues  Bill  Coleman,  who  is 
our  associate  administrator  for  Law  and  Legislation,  my  counsel,  so 
to  speak.  It  seems  like  in  Federal  contracting  these  days  one  needs 
a  lawyer  as  part  of  the  process. 

Then  to  my  right  is  Bob  Neal,  who  is  a  deputy  associate  adminis- 
trator who  is  responsible  for  small  business  matters  and,  in  fact, 
was  the  key  drafter  of  our  policy  document  with  regard  to  the  goal 
setting  that  we  have  put  out.  I  wanted  him  to  receive  some  recogni- 
tion for  that  effort  as  well,  Mr.  Chairman. 

Let  me  start  off  by  saying  that  this  administration  views  small- 
and  small  disadvantaged  businesses  as  critical  sources  of  supply  for 
the  Federal  Government.  The  President  has  said  as  much,  in  fact, 
in  a  letter  to  this  committee  in  May.  He  stressed  the  importance 
of  small  businesses  and  of  meeting  the  20  percent  goal. 

In  my  prepared  remarks,  I  give  some  background  on  our  office 
and  its  general  responsibilities,  and  I  also  discuss  some  of  the 
small  business  initiatives  we  are  involved  in.  But  since  it  is  a 
lengthy  statement  and  since  the  time  has  gone  on,  I  would  ask  that 
it  be  placed  in  the  record,  and  I  will  briefly  summarize  it. 

Chairman  Mfume.  Without  objection,  it  will  be  entered. 

Dr.  BURMAN.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  focus  briefly  on  the  issues  you  have  raised  in  your  letter 
requesting  our  testimony. 

The  first  issue,  is  the  placement  of  offices  of  small  and  disadvan- 
taged business  utilization  within  the  Federal  agencies.  Second,  is 
agency  achievements  against  the  small-  and  small  disadvantaged 
business  goals.  Third,  is  OFPP's  position  on  a  uniform,  Govern- 
ment-wide electronic  data  interchange  system  for  Federal  procure- 
ments. 

With  regard  to  the  first  issue  raised  in  your  invitation  letter,  Sec- 
tion 221  of  Public  Law  95-507  required  the  establishment  of  an  of- 
fice of  small  and  disadvantaged  business  utilization  within  each 
agency.  The  law  stipulated  that  the  office  be  headed  by  a  director, 
who  was  to  be,  "appointed  by  the  head  of  the  agency,"  and,  "respon- 
sible to  and  report  directly  to  the  head  of  such  agency  or  to  his 
Deputy." 

To  foster  uniform  compliance,  the  Office  of  Federal  Procurement 
Policy  issued  Policy  Letter  79-1  that  implemented  this  aspect  of 
the  Small  Business  Act. 

Now,  subcommittee  investigations  have,  however,  raised  serious 
concerns  about  compliance  with  the  law  and  our  policy  letter,  and 
this  is  clearly  a  matter  of  concern  to  me  as  well.  While  the  Small 
Business  Act  places  responsibility  on  the  agencies  for  proper  place- 
ment of  these  offices,  we  will  take  action  to  remind  the  agencies  of 
the  requirements  of  the  law  and  will  followup  with  them  on  this. 
I  will  be  pleased  to  get  back  to  the  committee  on  our  progress  on 
this  issue. 

Second,  with  regard  to  annual  procurement  goals,  Section  502  of 
Public  Law  100-656  requires  the  President  to  annually  establish 
Government-wide  small  business  goals  for  procurement  contracts. 
Under  delegated  authority,  we  have  established  those  goals.  The 
first  is  the  award  of  no  less  than  20  percent  of  the  total  value  of 
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all  prime  contracts  to  small  business  concerns,  and  the  second  is 
the  award  of  not  less  than  5  percent  of  the  total  value  of  all  prime 
contracts  and  subcontracts  to  small  disadvantaged  business  con- 
cerns. 

In  line  with  the  points  raised  by  Mr.  Tucker  when  we  were  put- 
ting this  policy  document  together,  we,  in  fact,  broke  the  small  dis- 
advantaged goal  into  two  goals,  one  for  prime  contracts  and  one  for 
subcontracts,  so  there  would  be  a  clear  emphasis  on  both  aspects 
of  achievement  by  the  agencies. 

In  addition,  each  agency  establishes  annual  goals  that  represent 
for  that  agency  the  maximum  practicable  opportunity  for  small  and 
small  disadvantaged  business  concerns  to  participate  in  that  agen- 
cy's contracts.  They  develop  these  annual  goals  in  consultation  with 
the  Small  Business  Administration. 

However,  the  law  gives  authority  to  us  to  resolve  any  disagree- 
ments in  this  goaling  process.  This  is  an  authority  that  we  have 
in  fact,  used  as  recently  as  1991  when  there  was  a  disagreement 
with  SBA,  Defense,  NASA  and  Energy.  These  three  agencies  rep- 
resented more  than  80  percent  of  the  procurement  process,  and  we 
did  resolve  the  goaling  issues  at  that  time. 

For  fiscal  year  1992,  our  review  of  the  available  procurement 
data  indicates  that  the  executive  branch  substantially  exceeded  the 
20  percent  small  business  goal  and  fell  just  short  of  the  5  percent 
small  disadvantaged  business  goals.  I  have  enclosed  charts  in  my 
testimony  that  depict  the  agency's  accomplishment  relative  to  their 
goals  for  1992,  1991,  and  1990,  although  the  1992- data  remain  pre- 
liminary. 

Third,  with  regard  to  electronic  data  interchange,  we  believe  it 
is  important  to  the  small  business  community  that  any  such  proce- 
dures be  implemented  uniformly  throughout  the  Federal  acquisi- 
tion community.  At  the  recent  hearing  before  the  House  Govern- 
ment Operations  Committee,  for  example,  small  business  concerns 
expressed  their  preference  for  a  single  face  from  the  Federal  Gov- 
ernment in  the  implementation  of  any  EDI  scheme. 

We  see  some  real  benefits  to  small  businesses  for  moving  toward 
electronic  commerce.  For  example,  an  EDI  system  could  provide 
businesses  with  the  opportunity  electronically  to  access  50,000 
small  purchase  solicitation  opportunities  daily,  select  specific  solici- 
tations and  submit  quotes  on  those  of  interest,  receive  purchase  or- 
ders if  they  are  the  successful  vendor  and  access  information  if 
they  are  not. 

In  addition,  an  EDI  system  does  some  of  the  other  things  that 
the  Small  Business  Act  suggests  we  should  be  doing.  It  reduces  pa- 
perwork. It  reduces  administrative  burden.  A  point  that  Congress- 
woman  Collins  raised,  it  also  allows  monitoring  of  how  we  are 
doing  in  terms  of  getting  contracts  to  all  of  these  small 
disavantaged  businesses,  which  I  think  is  an  important  result  as 
well.  It  could  also  improve  payments  for  small  and  disadvantaged 
businesses  by  using  electronic  funds  transfer. 

We  are  testing  this  concept  now.  It  is  being  tested,  for  example, 
in  the  Defense  Department  at  Wright-Patterson  Air  Force  base  in 
Dayton,  Ohio,  and  we  are  having  great  success  in  this  test.  One  of 
the  findings  is  that  many  more  small  businesses  are  now  partici- 
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pating  in  the  process  than  had  been  the  case  prior  to  use  of  these 
electronic  methods,  so  I  see  some  real  benefits  here  in  the  future. 
There  are  several  other  initiatives  we  are  involved  in  which  I 
have  identified  in  my  testimony.  I  won't  go  into  them  here,  given 
the  time. 

There  is  just  one  issue  that  I  would  like  to  raise,  and  Congress- 
woman  Roybal-Allard  raised  the  point  earlier,  as  did  Congressman 
Dickey,  how  do  you  find  these  small  disadvantaged  businesses? 
How  do  you  get  the  word  out? 

One  of  the  things  that  we  did— and  Bob  Neal  here  worked  very 
closely  with  Congresswoman  Eleanor  Holmes  Norton — was  to  assist 
her  on  a  procurement  fair  that  was  held  here  in  Washington  in  the 
beginning  of  June.  Basically,  it  was  an  effort  to  get  the  word  out. 
We  had  meetings  at  OMB  with  all  the  agencies  to  ensure  that  they 
would  participate,  and,  in  fact,  there  was  the  opportunity  for  these 
firms  to  receive  contract  awards  at  this  session. 

I  think  some  21  or  22  awards  have  been  given  to  date,  but  every- 
one feels  that  this  is  an  effective  means  for  at  least  getting  the 
word  out,  having  businesses  come  in,  meet  with  the  Government 
agencies  to  see  what  is  available  and  what  is  not.  I  see  the  oppor- 
tunity for  many  more  of  these  procurement  fairs. 

There  was  some  reticence,  frankly,  on  the  part  of  the  agencies  to 
do  this,  and  it  did  require  some  pushing,  but  I  think  that  that  push 
was  well  taken. 

In  conclusion,  Mr.  Chairman,  we  certainly  want  to  continue  to 
work  with  this  subcommittee  and  with  Congress  on  behalf  of  small 
businesses,  and  I  would  be  pleased  to  answer  any  questions  you  or 
other  members  of  the  subcommittee  might  have.  Thank  you  very 
much. 

Chairman  Mfume.  Thank  you  very  much,  Dr.  Burman. 
[Dr.  Burman's  statement  may  be  found  in  the  appendix.] 
Chairman  Mfume.  Before  going  to  you,  let  me  just  say  that  we 
have  advised,  Mr.  Deutch,  that  you  are  hosting  the  Swiss  Director 
of  Armaments  at  the  Pentagon  at  noon  and  would  be  more  than 
happy  to  release  you  from  this. 

Mr.  Deutch.  He  can  wait,  sir.  He  can  wait. 
Chairman  Mfume.  Well,  maybe  he  can't,  Mr.  Deutch. 
Mr.  Deutch.  He  can  wait,  sir. 
Chairman  Mfume.  OK  Thank  you  very  much. 
Dr.  Burman,  on  page  6  of  your  written  testimony,  at  the  top  of 
the  page  you  say,  the  5  percent  goal  is  really  two  goals,  one  consist- 
ing of  prime  and,  in  parentheses,  direct  and  Section  8(a)  contracts 
and  another  made  up  of  subcontracts  by  prime  contractors.  Can 
you  take  a  moment  to  go  into  detail  and  explain,  are  we  talking 
really  about  10  percent  here  or  are  we  talking  about  something 
else? 

Dr.  Bltrman.  We  are  clearly  talking  about  putting  the  impetus 
on  the  agencies  to  try  to  get  5  percent  in  each  of  those  categories. 
That  was  how  our  policy  letter  was  drafted.  We  debated  this  as  we 
were  trying  to  decide  how  to  implement  the  law  because  the  law 
really  establishes  a  5  percent  goal,  but  we  felt  that  there  needed 
to  be  emphasis  in  both  areas.  So  that  was  an  administrative  deci- 
sion on  our  part  to  try  to  separate  that  and  give  greater  visibility 
in  both  areas. 
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Chairman  Mfume.  What  has  been  the  reaction  to  it? 

Dr.  Burman.  I  think  for  the  most  part  positive.  The  agencies  are, 
in  fact,  working — as  the  Under  Secretary  said,  the  Defense  Depart- 
ment keeps  these  goals  separately.  They  are  working  to  try  to 
achieve  those.  The  other  agencies  are  as  well.  I  don't  know  if  Mr. 
Neal  has  any 

Mr.  Neal.  The  agencies  have  been  very  receptive. 

Chairman  Mfume.  Dr.  Burman,  in  November  1991,  you  issued 
an  OFPP  Policy  Letter,  Number  91-4,  regarding  the  use  of  irrev- 
ocable letters  of  credit  as  an  alternative  to  bonds.  I  am  going  to 
talk  about  surety  bonds  for  just  a  moment.  Could  you  tell  the  sub- 
committee why  you  haven't,  as  Administrator  for  Federal  Procure- 
ment Policy  with  a  clear  statutory  and  regulatory  mandate  calling 
for  FAR  implementation  of  policy  letters,  directed  that  those  regu- 
lations be  promulgated  so  that  we  might  be  able  to  see  them  actu- 
ally in  use? 

Dr.  Burman.  I  would  be  pleased  to  discuss  that. 

I  have  the  authority  in  law  to  establish  policy.  The  authority  to 
put  that  policy  into  regulation  rests  with  the  Defense  Department 
and  the  General  Services  Administration  and  NASA.  There  is  a 
FAR  council  that  I  participate  in  as  well  where  we  look  at  the 
whole  rulemaking  process  of  the  Federal  Government,  but  we  put 
the  policy  letter  out  to  have  it  placed  in  regulation. 

There  were  concerns  raised — legal  concerns  raised  about  this  by 
the  General  Counsel's  Office,  not  the  acquisition  community  in  the 
Department  of  Defense,  and  they  are  technical  concerns  regarding 
the  fact  that  the  Miller  Act,  which  is  what  gives  the  requirement 
for  bonding,  does  not  specifically  identify  letters  of  credit  as  an  ap- 
propriate bonding  mechanism. 

Now,  there  is  caselaw  that  does  demonstrate  that  these  kinds  of 
letters  of  credit  have  been  used  in  the  past.  We  feel,  given  the  com- 
plaints that  we  have  received  from  the  small  business  community 
and  others,  that  it  is  appropriate  that  people  do  work  with  their 
banks.  They  have  an  opportunity  to  get  these  letters  of  credit.  We 
see  this  as  a  way  of  opening  up  the  system  to  small-  and  small  and 
disadvantaged  businesses.  But  we  have  been  unable,  to  date,  to  get 
this  legal  issue  resolved.  Mr.  Coleman  may  address  this  a  little  fur- 
ther if  you  would  like. 

Mr.  Coleman.  Mr.  Chairman,  the  regulations  have  been  written, 
and,  prior  to  their  being  issued,  this  legal  issue  was  presented.  We 
have  been  researching  it.  The  lawyers  in  the  Defense  Department 
at  the  FAR  council  have  researched  it.  We  expect  to  meet  with 
them  the  16th  of  August  to,  hopefully,  finally  resolve  the  legal 
problems. 

As  Dr.  Burman  said,  the  Miller  Act  uses  the  word  bond  but  does 
not  define  it.  Some  lawyers  would  interpret  that  very  narrowly  and 
say  if  you  don't  have,  quote,  a  bond  you  can't  comply  with  the  Mil- 
ler Act.  There  are  other  cases  which  say  a  letter  of  credit  is  equiva- 
lent to  a  bond. 

Chairman  Mfume.  An  irrevocable  letter? 

Mr.  Coleman.  An  irrevocable  letter  of  credit  is  equivalent  or  the 
same  thing  as  a  bond.  That  is  the  issue  we  have  to  deal  with. 

Secondarily,  there  is  an  issue  in  the  Miller  Act  where  suppliers 
and  materialmen  are  allowed  to  bring  an  action  independent  of  the 
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Government  on  the  bond  when  they  are  not  paid  by  the  prime.  We 
think  we  have  found  case  law  that  also  provides  that  same  right 
on  irrevocable  letters  of  credit. 

These  are  the  two  issues  that  we  hope  to  resolve  with  the  other 
lawyers  on  the  16th. 

Chairman  Mfume.  Dr.  Burman,  given  the  fact  that  we  have  al- 
ready lost  2  years  of  potential  implementation  of  irrevocable  letters 
of  credit,  could  you  tell  the  subcommittee — and,  by  the  way,  this 
subcommittee  has  in  its  last  set  of  hearings  dealt  with  this  issue 
of  surety  bonding  because  it  troubles  all  of  us.  Could  you  tell  us 
what  your  response  would  be  to  a  suggestion  or  even  the  idea  of 
extending  the  effective  date  of  the  Policy  Letter  91-4  by  two  addi- 
tional years? 

Dr.  Burman.  I  would  be  very  much  in  support  of  that,  Mr.  Chair- 
man, would  be  pleased  to  get  the  support  of  this  subcommittee  to 
do  that. 

Chairman  Mfume.  See,  I  asked  that  because,  clearly,  we  are 
going  to  have  to  go  back  with  this  Miller  Act  and  provide  some  sort 
of  language  here  in  the  Congress  that  frees  the  legal  community 
to  be  able  to  make  certain  interpretations,  and  without  the  exten- 
sion it  just  creates  a  problem.  So  I  am  glad  to  hear  you  are  on 
record  regarding  that. 

Dr.  Burman.  Yes,  very  much.  Appreciate  it,  Mr.  Chairman. 

Chairman  Mfume.  What  about  you,  Mr.  Coleman? 

Mr.  Coleman.  Yes,  sir.  We  would  support  that  totally. 

Chairman  Mfume.  Mr.  Dickey? 

Mr.  Dickey.  No  questions. 

Chairman  Mfume.  Mr.  Hilliard? 

Mr.  Hilliard.  I  have  none,  Mr.  Chairman. 

Chairman  Mfume.  Well,  Mr.  Deutch,  I  told  you  to  leave,  didn't 
I?  No,  I  am  just  teasing.  I  want  to  thank  all  of  you  for  taking  time. 

Dr.  Burman,  let  me  just  suggest,  I  have  got  about  11  questions 
for  you.  We  are  under  a  time  problem  because  we  have  another 
panel  to  get  to.  I  am  going  to  submit  those  by  way  of  the  sub- 
committee in  writing.  Your  responses  will  be  shared  with  the  full 
subcommittee  because  there  are  a  number  of  detailed  things  that 
we  really  want  to  talk  about  regarding  OMB.  We  will  try  to  get 
those  to  you  by  the  end  of  the  week,  and  we  will  anticipate  your 
response  as  soon  as  you  can,  and  I  will  again  communicate  those 
to  the  other  members  of  the  committee. 

Thank  all  of  you  for  being  with  us.  We  appreciate  your  time  and 
your  testimony. 

[The  information  follows:] 

Chairman  Mfume.  The  Chair  would  like  to  call  Ms.  Guale 
Duran-Owens. 

Ms.  Owens,  thank  you  very  much  for  patiently  waiting.  We  have 
your  entire  written  statement  which  will  be  submitted  for  the  for- 
mal hearing  record  and  would  certainly  allow  you  to  proceed  in  any 
way  that  you  see  fit. 

TESTIMONY  OF  GUALE  DURAN-OWENS,  SMALL  BUSINESS 
WORKING  GROUP  ON  SECTION  800  PANEL  REPORT 

Ms.  Duran-Owens.  OK,  thank  you  very  much,  Mr.  Chairman. 
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Before  I  begin  my  testimony  today  I  would  like  to  put  into  the 
record  a  letter  of  support  for  Congresswoman  Collins  amendment 
or  bill,  I  should  say. 

Chairman  Mfume.  Is  there  objection?  Hearing  none,  it  is  so  or- 
dered. 

[Ms.  Duran-Owens'  statement  may  be  found  in  the  appendix.] 

Ms.  Duran-Owens.  Mr.  Chairman  and  members  of  this  commit- 
tee, I  am  pleased  that  you  have  afforded  a  voice  from  the  small 
business  community  the  opportunity  to  appear  before  you  today 
and  discuss  our  view  on  the  Department  of  Defense's  now  infamous 
Panel  800  Report. 

I  am  the  executive  director  of  the  National  Association  of  Minor- 
ity Business,  and  before  I  can  go  any  further  in  that  capacity  I 
would  like  to  correct  the  record  by  saying  that  Mr.  Crouch  was  mis- 
taken when  he  said  that  he  had  continuing  dealings  with  my  Asso- 
ciation. The  only  time  that  the  Department  of  Defense  has  any 
dealings  at  all  with  our  association,  despite  letters  that  we  write, 
questions  on  various  policies  and  programs,  is  when  they  come  to 
our  conferences  and  put  up  the  usual  booths  and  hand  out  the 
usual  papers  on  PR. 

But  today  I  am  here  as  a  representative  of  the  Small  Business 
Working  Group,  which  was  formed  to  provide  a  forum  for  small 
businesses  to  speak  with  a  united  voice  in  our  assessment  of  the 
Panel  800  Report. 

I  thank  the  distinguished  witnesses  who  spoke  before  me,  relay- 
ing the  promises  of  the  Clinton  administration  for  the  small-  and 
small  disadvantaged  business  community,  but  I  am  very  leery  of 
their  oral  promises  being  transformed  into  policy.  We  heard  similar 
promises  in  the  past  administration  but  yet  we  are  still  battling  to 
be  able  to  do  business  in  an  environment  where  existing  law  has 
not  yet  been  enforced  by  some  of  the  very  champions  who  appeared 
before  us  today. 

The  Panel  800  Report  is  a  threat  to  the  existence  of  the  entre- 
preneur in  this  country. 

A  principal  recommendation  of  that  report  relates  to  changes  to 
the  defense  procurement  system  to  increase  the  purchases  of  com- 
mercial products.  As  part  of  the  panel's  broad  series  of  rec- 
ommendations in  this  area,  it  advocated  restricting  the  Govern- 
ment's contracting  requirement  to  those  existing  in  the  commercial 
marketplace.  The  panel's  principal  argument  in  favor  of  these 
changes  to  current  DOD  contracting  requirements  is  that  a  com- 
mercial products  vendor  should  not  be  required  to  alter  the  firm's 
accounting,  purchasing  and  contract  administration  in  order  to  be 
able  to  market  to  the  Government. 

It  is  argued  that  contractors  of  commercial  products  cannot  be 
reasonably  expected  to  adjust  the  fundamental  practices  with  re- 
gards to  products  which  in  most  cases  already  have  been  manufac- 
tured and  are  merely  being  furnished  to  the  Government. 

Ms.  Duran-Owens.  One  of  the  most  striking  recommendations  of 
the  panel's  report  affects  the  implementation  of  Public  Law  95-507. 
The  panel  recommends  a  significant  reduction  in  the  use  of  con- 
tractual clauses  which  give  the  Government  the  power  to  enforce 
the  law. 
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The  panel  seems  to  agree  with  the  argument  advanced  histori- 
cally by  firms  opposed  to  socioeconomic  programs  because  they  dis- 
turb existing  buyer-seller  relationships.  If  the  enforcement  clauses 
are  removed  from  the  contract  document,  noncompliance  will  be 
more  pervasive  and  rampant  than  it  is  today. 

Following  the  publication  of  the  Section  800  Panel  report,  a  coali- 
tion of  10  associations  representing  principally  very  large^  prime 
contractors  published  a  revised  version  of  that  panel's  rec- 
ommendations with  respect  to  commercial  items.  Like  the  Section 
800  Panel  report,  the  group  supporting  the  so-called  industry  anal- 
ysis supported  eliminating  set-asides  for  both  small  businesses  and 
small  disadvantaged  businesses  at  both  the  prime  contractor  and 
subcontractor  levels. 

However,  this  same  coalition  proposes  to  expand  the  definition  of 
commercial  items  to  include  services.  We  believe,  by  their  very  na- 
ture, services  are  commercial.  Thus,  in  our  opinion,  under  this  coa- 
lition's proposal,  set-aside  programs  will  be  eliminated  on  all  DOD 
contracts  for  services. 

Mr.  Chairman,  if  you  would  bear  with  me  for  just  one  moment, 
I  would  like  to  read  into  the  record  the  names  of  10  associations 
that  have  endorsed  the  so-called  industry  analysis  so  that  they  can 
be  held  accountable  for  their  support  for  eliminating  set-asides  on 
such  a  broad  array  of  DOD  contracts. 

They  are:  The  Aerospace  Industries  Association,  the  American 
Defense  Preparedness  Association,  the  American  Electronics  Asso- 
ciation, the  Contract  Services  Association,  the  Electronic  Industries 
Association,  the  Information  Technology  Association  of  America, 
Manufacturers  Alliance  for  Productivity  and  Innovation,  the  Na- 
tional Security  Industrial  Association,  the  Professional  Services 
Council,  and  the  Shipbuilders  Council  of  America. 

Last  Tuesday,  these  programs  received  another  broadside  in  the 
Armed  Services  Committee.  That  committee  adopted  a  Curt 
Weldon  agreement  to  the  DOD  amendment— pardon  me,  to  the 
DOD  authorization  bill  that  also  makes  permissive  prime  contract 
set-asides  on  commercial  items. 

In  addition,  the  Weldon  amendment  would  eliminate  the  small 
business  purchase  reserve  on  commercial  item  contracts.  While  it 
is  true  that  the  Weldon  amendment  would  preserve  subcontracting 
plans  and  it  applies  to  a  narrower  range  of  contracts,  we  believe 
it  still  would  have  a  devastating  impact  on  the  ability  of  small 
businesses  and  small  advantaged  businesses  in  the  DOD  market. 

We  understand  that  you  had  planned  to  introduce  on  the  Floor 
an  amendment  to  strike  the  Weldon  amendment  from  the  DOD  au- 
thorization bill  but  that  time  ran  out  on  your  staff  before  they 
could  get  the  amendment  to  the  Rules  Committee. 

Mr.  Chairman,  we  are  at  a  loss  at  this  point  as  to  what  to  do 
on  this,  but  we  implore  you  to  find  a  solution  and  to  help  us  try. 
The  only  thing  we  suggest  is  that  you  certainly  talk  to  Chairman 
Dellums  and  explain  to  him  how  much  havoc  this  amendment 
would  cause  in  the  small  disadvantaged  businesses  in  this  country. 
We  cannot  believe  that  Chairman  Dellums  is  really  fully  aware  of 
this  provision. 

In  closing,  Mr.  Chairman,  I  would  like  to  thank  you  again  for  the 
opportunity  to  come  before  this  committee  as  a  voice  of  the  small 
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business  community,  but  while  I  am  only  one  voice,  I  am  the  echo 
for  thousands  of  voices  from  the  small  and  small  disadvantaged 
business  community  that  are  this  committee's  members'  constitu- 
ents. 

I  wish  to  remind  you  of  one  very  important  fact:  While  the  major 
DOD  contractors  have  been  downsizing,  dismantling  work  forces, 
the  small-  and  small  disadvantaged  business  community  has  stead- 
ily been  providing  jobs,  hiring  unemployed  workers,  paying  taxes, 
producing  quality  products,  and  pointing  the  way  for  the  next  gen- 
eration of  entrepreneurs  who  will  be  the  future  of  this  country's 
economic  base. 

Thank  you. 

[Ms.  Duran-Owens'  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Ms.  Owens. 

Let  me  just  assure  you  that  I  will  communicate  to  Mr.  Dellums 
your  concerns  in  detail  so  that  he  might  have  a  better  appreciation 
as  chairman  of  that  committee  with  respect  to  your  own  position 
and  what  the  perceived  negative  impact  would  be,  and  we  will  do 
that  and  make  sure  you  get  a  copy  of  that  communication. 

Ms.  Duran-Owens.  Thank  you. 

Chairman  Mfume.  I  have  a  couple  of  quick  questions.  For  the 
record,  would  you  tell  the  subcommittee  who  exactly  does  the  small 
business  working  group  on  the  Section  800  Panel  report  to  and 
what  it  consists  of? 

Ms.  Duran-Owens.  Report  to? 

Chairman  Mfume.  Are  you  preparing  a  report  and  who  do  you 
consist  of? 

Ms.  Duran-Owens.  OK  We  are  not  necessarily  preparing  a  re- 
port. We  have  prepared  various  what  I  call  white  papers  on  the 
Panel  800  report,  if  that  is  what  you  are  referring  to.  We  can  cer- 
tainly make  those  available  to  your  office. 

Chairman  Mfume.  How  often  are  they  prepared?  Quarterly  or 
monthly  or  yearly? 

Ms.  Duran-Owens.  Well,  considering  how  fast  things  have  been 
moving  on  the  Hill,  I  think  we  have  been  doing  analyses  probably 
every  week  on  one  issue  or  another. 

Chairman  Mfume.  Could  you  make  your  papers  available,  cer- 
tainly for  the  second  quarter  of  this  year,  available  to  this  sub- 
committee as  well? 

Ms.  Duran-Owens.  Oh,  surely. 

Chairman  Mfume.  Could  you  tell  us  who  you  consist  of? 

Ms.  Duran-Owens.  Sure.  We  are  made  up  of  the  Small  Business 
Legislative  Council;  the  National  Federation  of  Independent  Busi- 
nesses; the  National  Small  Business  United;  the  National  Associa- 
tion of  Women  Business  Owners;  the  Latin-America  Management 
Association;  the  National  Center  for  American  Indian  Enterprise 
Development;  Women  Construction  Owners  and  Executives,  USA; 
the  American  Gear  Manufacturers  Association;  the  Independent 
Defense  Contractors  Association;  the  American  Subcontractors  As- 
sociation; the  U.S.  Hispanic  Chamber;  MBELDEF;  and  the  Na- 
tional Association  of  Minority  Businesses. 

From  time  to  time,  there  are  other  associations  that  join  us,  de- 
pending on  the  issue  we  are  working  on  at  the  moment. 
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Chairman  Mfume.  Ms.  Owens,  in  your  testimony,  you  mentioned 
that  the  small  disadvantaged  business  community  is  urged  a  more 
stringent  application  of  various  remedies  including  liquidated  dam- 
ages. Are  you  aware  at  any  time  at  all  DOD  having  levied  liq- 
uidated damages  against  a  prime  contractor? 

Ms.  Duran-Owens.  To  my  knowledge,  Mr.  Chairman,  DOD  has 
never  used  the  liquidated  damages  to  my  knowledge. 

Chairman  Mfume.  Has  any  agency  to  your  knowledge  done  that? 

Ms.  Duran-Owens.  No,  sir.  I  say  to  my  knowledge  because  I 
have  been  involved  in  small-  and  small  disadvantaged  business  is- 
sues for  a  long  time.  I  won't  date  myself  by  saying  how  long,  but 
for  a  long  time.  I  have  never  heard  of  that  being  done,  even  though 
it  is  in  the  law  and  it  is  a  good  example  of  things  that  they  can 
use  as  an  enforcement  tool,  if  they  are  willing. 

Chairman  Mfume.  Thank  you. 

Mr.  Dickey. 

Mr.  Dickey.  No  questions. 

Chairman  Mfume.  No  questions. 

Mr.  Hilliard. 

Mr.  Hilliard.  None. 

Chairman  Mfume.  Mr.  Tucker. 

Mr.  Tucker.  Well,  just  briefly. 

I  know  our  time  is  up,  Mr.  Chairman,  but  the  obvious  question 
is:  Why  isn't  that  done?  Why  hasn't  that  been  done?  The  question 
may  not  be  so  much  to  you  as  to  Mr.  Crouch  or  someone  else.  It 
is  one  of  the  questions  I  did  want  to  address  earlier. 

Why  isn't  that  provision  in  the  law  utilized? 

Ms.  Duran-Owens.  I  would  like  to  venture  a  personal  comment 
on  that,  Congressman  Tucker,  in  that  the  contracting  officers  are 
leery  of  doing  that.  It  has  never  been  done  before,  so  no  one  wants 
to  be  the  first  to  do  that.  Needless  to  say,  the  management  that 
a  contracting  officer  reports  to  are  not  interested  enough  in  seeing 
that  the  enforcement  of  these  policies,  of  this  legislation  is  done  so 
they  do  not,  in  turn,  enforce  them  or  make  them  even  aware  of 
that. 

Mr.  Tucker.  Would  that  be  your  office,  Mr.  Crouch?  Would  that 
be  your  office's  responsibility? 

Mr.  Crouch.  That  is  the  contract  office,  Mr.  Tucker.  There  is  a 
whole  procedure  of  things  they  have  to  go  through  to — before  they 
can  use  the  liquidated  damages  clause.  That  is  the  real  problem. 
The  lawyers  would  have  to  tell  you  what  is  involved. 

Ms.  Duran-Owens.  But  if  I  may  add,  no  one  has  even  attempted 
to  do  that,  sir. 

Mr.  Tucker.  Thank  you  very  much. 

Mr.  Dickey.  I  have  an  experience  I  would  like  to  mention  in  that 
regard,  and  that  is  I  had  a  penal  provision  in  a  contract  once  in 
a  building  that  was  being  constructed  and  I  utilized  that  and  used 
the  penal  provision. 

The  next  time  I  put  out  a  contract  for  bid,  a  man  refused  to  bid 
and  he  said,  "I  heard  that  you  enforced  the  penalty  provision."  I 
said,  "Of  course  I  did."  He  said,  "I  am  not  going  to  bid." 

I  don't  know  if  that  relates  in  larger  projects,  but  there  is  some- 
thing out  there — there  is  some  type  of  assumption  that  if  you — that 
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if  you  use  those  penal  clauses,  that  you  are  not  worthy  to  deal  with 
next  time. 

Chairman  Mfume.  Ms.  Owens,  just  one  final  question.  Mrs.  Col- 
lins was  asked  earlier  to  respond  to  what  she  thought  was  DOD's 
rationale  or  the  reason  for  the  rationale  that  they  would  not  be 
able  to  achieve  anything  higher  than  a  5  percent  goal  because  of 
downsizing  and  cutbacks  and  base  closings. 

Could  you  give  us  your  thoughts  on  that? 

Ms.  Duran-Owens.  Putting  on  my  National  Association  of  Mi- 
nority Business  hat  on  that,  sir,  I  would  like  to  say  that  even 
though  the  pie  is  getting  smaller,  there  still  remains  five-eighths 
of  a  pie  that  we  do  not  have  access  to.  Our  piece  of  the  pie  is  get- 
ting more  and  more  inviting  to  those  members  or  those  prime  con- 
tractors that  hold  the  five-eighths  of  the  pie.  Even  though  the  De- 
fense Department  is  downsizing,  I  agree  with  Congress  woman  Col- 
lins that  that  is  no  excuse  for  not  using  or  trying  to  attain  the  5 
percent. 

I  would  also  like  to  say  that  the  5  percent  to  my  knowledge  was 
established  as  not  a  ceiling,  but  as  a  floor,  and  the  Department  of 
Defense  seems  to  think  and  everyone  that  I  know  and  associate 
with  in  the  Department  of  Defense  seems  to  think  that  that  5  per- 
cent is  the  ceiling.  So  they  don't  even  aspire  to  try  to  do  better  than 
that. 

Chairman  Mfume.  Well,  thank  you  very  much,  Ms.  Owens.  As 
with  everyone  else,  your  entire  testimony  will  be  part  of  the  formal 
record. 

This  subcommittee,  as  I  indicated  in  my  opening  remarks,  has 
been  under  way  with  a  series  of  hearings  to  establish  a  very  firm 
record  on  a  number  of  issues  related  to  minority  business  develop- 
ment that  we  might  be  able  to  use  in  this  103rd  Congress  to  make 
some  legislative  changes  and,  hopefully,  that  agencies  may  use  to 
find  the  error  of  their  ways  in  many  respects.  But  we  appreciate 
your  time  and  your  patience  as  we  do  for  all  the  individuals  that 
showed  up  today. 

[The  information  may  be  found  in  the  appendix] 

Chairman  Mfume.  If  there  are  no  other  questions  from  members 
of  the  committee,  the  subcommittee  will  stand  adjourned  subject  to 
call  of  the  chair.  Thank  you. 

Ms.  Duran-Owens.  Thank  you. 

[Whereupon,  at  12:10  p.m.,  the  subcommittee  was  adjourned, 
subject  to  the  call  of  the  Chair.] 
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Statement  of 

The  Honorable  Kweisi  Mfume 

Chairman 

Subcommittee  on  Minority  Enterprise,  Finance 

and  Urban  Development 

Hearing  on 

Federal  Agency  Compliance  with  Federal 

Minority  Business  Development  Programs 

Members  of  the  Subcommittee,  Witnesses,  Ladies  and  Gentlemen, 
today,  the  Subcommittee  on  Minority  Enterprise,  Finance  and  Urban 
Development  continues  the  series  of  hearings  to  determine  whether  Federal 
programs  designed  to  promote  minority  business  development  are  meeting 
the  delineated  purposes  and  objectives  of  statutory  enactments  of  the 
Congress.  In  exercising  our  broad  oversight  responsibilities,  this 
Subcommittee  will  elicit  testimony  from  agency  officials  on  their  specific 
roles  in  the  administration  and  execution  of  these  laws. 

For  some  agencies  like  the  Department  of  Defense  --  who  is 
represented  here  today  --  the  laws  to  enhance  the  opportunities  for  small 
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and  disadvantaged  business  concerns  to  participate  in  procurement 
contracts,  cover  a  broad  spectrum  of  programs  mandated  by  no  less  than 
eight  (8)  separate  statutes.  While  most  other  agencies  have  fewer  statutory 
obligations  in  this  regard,  all  Federal  agencies  must  adhere  to  the 
requirements  of  P.L  95-507,  which  forms  the  basis  of  this  series  of  hearings. 

Enacted  in  1978,  P.L.  95-507  required  all  Federal  agencies  to  set 
percentage  goals  for  the  awarding  of  procurement  contracts  to  socially  and 
economically  disadvantaged  business  concerns.  These  goals  were  to  be 
established  annually  by  consultations  between  each  Federal  agency  and  the 
Small  Business  Administration.  The  same  law  requires  prime  contractors 
with  Federal  construction  contracts  that  exceed  $1  million,  or  $500,000  in 
the  case  of  all  other  contracts,  to  establish  percentage  goals  for  the 
utilization  of  small  disadvantaged  businesses  as  subcontractors  whenever 
subcontracting  opportunities  are  available.  Enforcement  of  this  provision 
has  long  been  a  concern  of  the  small  disadvantaged  business  community, 
and  rightfully  so. 

Public  Law  95-507.  also  required  each  Federal  agency  with 
procurement  authority  to  create  an  Office  of  Small  and  Disadvantaged 
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Business  Utilization  (OSDBU).  The  director  of  these  offices  is  responsible 
for  each  agency's  contracting  and  development  programs  for  small, 
disadvantaged  and  women-owned  businesses,  and  is  responsible  for 
coordinating  these  programs  with  the  SBA.  This  law  requires  that  these 
directors  "be  responsible  only  to,  and  report  directly  to,  the  head  of  such 
agency  or  to  his  [or  her]  deputy".  In  the  course  of  preliminary 
investigations,  the  staff  has  uncovered  some  very  disturbing  trends  which 
suggest  that  the  placement  and  reporting  responsibilities  of  the  OSDBU 
directors  in  many  Federal  agencies  is  in  apparent  contravention  of  the  law. 
Let  me  state  here  for  the  record  that  this  blatant  disregard  for  the  law  can 
not,  and  will  not  be  tolerated. 

The  procedure  for  determining  annual  small  disadvantaged  business 
procurement  goals  was  changed  and  significantly  strengthened  by 
enactment  of  Public  Law  100-656,  the  Business  Opportunity  Development 
Reform  Act  of  1988.  This  Act  establishes  two  Government-wide  goals  for 
procurement  contracts.  A  goal  of  not  less  than  20%  of  the  total  value  of  all 
prime  contract  and  subcontract  awards  to  small  business  concerns,  and  a 
goal  of  not  less  than  5%  to  small  business  concerns  owned  and  controlled 
by  socially  and  economically  disadvantaged  individuals.    This  law  further 
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provides  that  the  Administration,  and  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  "shall ...  insure  that  the  cumulative  annual  prime 
contract  goals  for  all  agencies  meet  or  exceed  the  annual  Government-wide 
prime  contract  goal  established  by  the  President.  We  are  fortunate  to  have 
the  Administrator  of  the  Office  of  Federal  Procurement  Policy  here  today  to 
explain  how  he  views  his  obligations. 

Notwithstanding  these  significant  directives,  my  colleague,  and  Vice 
Chairwoman  of  the  Congressional  Black  Caucus,  the  Honorable  Cardiss 
Collins,  has  introduced  legislation  this  year  that  would  convert  the  5%  goal 
for  the  DoD  small  and  disadvantaged  business  program  to  a  1 0%  mandate. 
Congresswoman  Collins  has  agreed  to  be  with  us  today  to  share  with  the 
Subcommittee  why  she  feels  this  legislation  is  necessary. 

In  addition  to  Congresswoman  Collins,  we  have  a  number  of  very 
distinguished  witnesses  who  will  provide  insight  which  will  be  extremely 
valuable  for  this  Subcommittee  in  its  quest  to  determine  the  appropriate 
level  and  allocation  of  Federal  resources  and  specific  legislative  initiatives 
required  to  strengthen  the  overall  effectiveness  of  these  minority  business 
development  programs.  Before  I  introduce  today's  panels,  I  feel  compelled 
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to  make  another  statement  for  the  record. 

This  subcommittee  began  its  series  of  hearings  on  Federal  agency 
compliance  with  minority  business  development  programs  on  May  18.  In 
preparation  for  the  first  hearing,  we  invited  the  Secretary  of  the  Department 
of  Defense  to  join  the  Administrator  of  the  National  Aeronautics  and  Space 
Administration,  to  share  with  the  subcommittee  their  respective  efforts  to 
implement  certain  provisions  of  Public  Law  95-507.  NASA  was  more  than 
happy  to  comply.  The  Department  of  Defense  on  the  other  hand  could  not 
find  the  letter  of  invitation.  After  another  letter  was  provided,  my  staff  was 
informed  after  several  conversations,  that  they  would  be  happy  to  provide 
the  OSDBU  director.  While  the  staff  thanked  them  for  their  suggestion,  DoD 
officials  were  informed  that  their  proposed  witness  was  not  at  a  sufficient 
level  to  address  the  issues  on  the  table. 

After  much  the  same  response  from  DoD  in  preparation  for  today's 
hearing,  the  staff  was  finally  provided  a  witness  who  could  indeed  address 
the  Subcommittee's  inquiry.  While  some  suggest  that  this  is  customary 
conduct  for  DoD,  I  find  this  type  of  resistance  to  a  congressional  inquiry 
irresponsible  and  unacceptable.  This  type  of  response  impedes  our  ability 
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to  continuously  and  systematically  review  programs  enacted  by  Congress 
to  determine  how  effective  they  are  and  how  well  agency  officials  are 
responding  to  congressional  directives.  Although  excessive  use  of  hearings 
and  investigations  can  understandably  bog  down  governmental  processes, 
judicious  use  of  this  oversight  tool  helps  to  maintain  a  more  responsive 
bureaucracy,  while  supplying  Congress  with  information  needed  to  make 
legislative  adjustments  where  needed. 

Let  me  suggest  that  Congress  not  only  has  the  authority  to  create  or 
abolish  executive  agencies  and  transfer  functions  between  or  among  them; 
it  also  can  enact  statutes  authorizing  the  activities  of  the  departments, 
prescribing  their  internal  organization  and  regulating  their  procedures  and 
work  methods.  Of  course  there  is  also  the  inspectors  general  who  can  be 
dispatched  to  conduct  investigations  and  audits  of  agencies  to  improve 
efficiency,  end  waste  and  fraud,  and  discourage  mismanagement.  Perhaps 
the  most  effective  oversight  of  agencies  and  programs  is  through  the 
appropriations  process.  In  the  end,  oversight  can  be  a  harmonious 
process,  or  it  can  quickly  turn  into  a  needlessly  contentious  campaign.  I  do 
hope  that  we  choose  the  former. 
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OPENING  STATEMENT  OF  RONALD  K.  MACHTLEY 

SUBCOMMITTEE  ON  MINORITY  ENTERPRISE,  FINANCE 

AND  URBAN  DEVELOPMENT 

HEARING  ON  THE  DEPARTMENT  OF  DEFENSE'S 

COMPLIANCE  WITH  MINORITY  BUSINESS  LAWS 

AUGUST  3,  1993 

Thank  you,  Mr.  Chairman.   And  thank  you  Mr.  Deutch  and  the 
other  witnesses  who  have  come  here  today  to  testify  on  the 
Department  of  Defense's  compliance  with  minority  business 
contracting  goals. 

As  a  member  of  the  Armed  Services  Committee,  I  am  no 
stranger  to  DOD's  efforts  to  provide  contract  awards  to  small  and 
disadvantaged  businesses.   The  Section  1207  program  under  DoD  can 
not  be  rivaled  by  MBD  programs  in  any  other  government  department 
or  agency.   DoD  is  by  far  the  largest  participant  in  the  8(a) 
program  and  has  established  a  highly  successful  Mentor-Protege 
Program  that  provides  incentives  for  prime  contractors  to 
increase  their  subcontracting  to  small  disadvantaged  businesses. 
It  is  my  hope  that  DOD's  program  can  soon  be  replicated  by  other 
government  agencies  and  departments. 

DoD  has  shown  continuous  progress  in  it's  quest  to  achieve 
the  5  percent  minority  business  contracting  goal  as  outlined  in 
PL  95-506.   In  fact,  in  1992,  under  the  Bush  Administration,  DoD 
was  successful  in  surpassing  the  5  percent  goal.   Since  Fiscal 
Year  1986,  DoD  has  increased  awards  for  minority  prime  contracts 
from  2.3  percent  in  1986  to  4 . 4  percent  in  1992.   Subcontracting 
has  shown  similar  improvements. 

However,  although  I  am  pleased  with  the  great  strides  made 
by  DoD  in  the  minority  contracting  arena,  I  can't  help  but  wonder 
how  all  these  efforts  effect  regular  small  business  contracting. 
For  example,  although  minority  awards  have  steadily  increased, 
awards  for  nonminority  businesses  have  declined  in  recent  years. 
Looking  at  figures  provided  to  this  subcommittee  and  to  the 
Committee  on  Armed  Services,  I  notice  that  minority  firms  are 
taking  a  larger  percentage  of  small  business  set  asides.   The 
percentage  has  increased  from  11.6  percent  in  1986  to  21.6 
percent  in  1992. 

In  particular,  I  have  reservations  about  proposals  which 
would  replace  the  5  percent  contracting  goal  with  a  10  percent 
minority  business  contracting  requirement.   I  fully  believe  that 
if  a  minority  firm  is  capable  of  providing  the  same  services  at  a 
lower  cost  than  a  nonminority  business,  it  should  be  awarded  the 
contract.   However,  I  fear  that  nonminority  firms  might  be 
discriminated  against  should  a  10  percent  quota  be  imposed.   Not 
only  might  such  a  proposal  risk  creating  an  atmosphere  where  DoD 
awards  contracts  to  less  qualified  small  businesses  based  solely 
on  race,  but  it  might  cause  an  increase  in  fraudulent  minority 
firms  since  1207  is  a  self-certified  program.   In  short,  I  am  not 
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entirely  convinced  that  a  10  percent  requirement  is  the  best  way 
to  help  minority  contractors. 

Perhaps  raising  the  small  business  contracting  level  from  20 
percent  to  30  percent  would  be  a  better  way  of  pursuing  minority 
and  other  small  business  development.   Based  on  the  figures  I've 
reviewed,  unless  the  overall  goal  is  increased,  nonminority  small 
business  contracting  will  be  significantly  effected  by  any 
increases  in  minority  contracting  requirements. 

With  the  continuing  defense  drawdown,  there  are  less 
procurement  dollars  available  to  all  businesses.   However,  DoD 
has  provided  significant  procurement  opportunities  to  SDBs  and, 
in  my  view,  continues  to  pursue  minority  business  development. 
Mr.  Chairman,  thank  you,  again,  for  holding  this  hearing  today  so 
that  we  may  all  learn  about  DoD's  recent  success  and  how  we  can 
help  other  government  agencies  achieve  these  goals. 
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STATEMENT  BY 

REPRESENTATIVE  CARDISS  COLLINS 

BEFORE  THE  SUBCOMMITTEE  ON  MINORITY  ENTERPRISE, 

FINANCE  AND  URBAN  AFFAIRS  ON  H.R.  1609, 

THE  D.O.D.  SET-ASIDE  ENFORCEMENT  ACT  OF  1993 

AUGUST  3,  1993 

Thank  you  very  much,  Mr.  Chairman,  for  inviting  me  to 
testify  this  morning  on  the  status  of  the  minority  set-aside 
program  at  the  Department  of  Defense,  and  I  commend  you  for 
calling  this  hearing  today.   It  is  a  subject  of  great  concern  to 
me  because  the  administration  of  the  program  has  never  been 
satisfactory  and  its  goals  have  never  been  achieved. 

Some  background  on  the  development  of  the  set -aside  program 
is  essential  for  understanding  the  present  need  to  improve  it. 

During  the  1980s  and  the  start  of  the  1990s,  major  defense 
contractors  enjoyed  great  prosperity  under  the  ever- expanding 
defense  budgets.   But  America's  minority -owned  businesses  were 
not  invited  to  the  party.   They  simply  did  not  receive  their  fair 
share  of  defense  dollars. 

Our  country's  small,  disadvantaged  businesses  (SDBs)  have 
always  struggled  to  return  a  profit  and  grow.   Incremental 
progress  had  been  made  in  the  1970s  as  SDBs  expanded  into  new, 
contemporary  fields,  beyond  the  low- skilled  service  professions 
to  which  they  were  once  relegated. 

However,  the  1980s  and  early  1990s  were  a  period  of  great 
regression  for  SDBs.   The  Reagan  and  Bush  Administrations  offered 
no  real  encouragement  and  even  erected  new  barriers  to  SDB 
participation  in  Federal  contracting  and  subcontracting.   Some  of 
these  impediments  included  emphasis  on  long  track  records  and 
imposition  of  bonding  and  capitalization  requirements,  all  of 
which  favored  older,  more  established  firms.   By  and  large,  SDBs 
were  not  given  serious  consideration  as  prime  contractors. 

Of  equal  importance,  the  Reagan  and  Bush  Administrations 
were  diffident  toward  the  systematic  exclusion  of  SDBs  from 
subcontracting  under  Federal  contracts.   They  also  had  a  dismal 
record  on  enforcement  of  our  nation's  Equal  Employment 
Opportunity  laws.   All  in  all,  the  Reagan  era  contracting  policy 
seemed  to  disdainfully  thumb  its  nose  at  minorities,  ignoring 
their  contribution  to  American  productivity,  and  the  Bush 
Administration  perpetuated  the  transgression. 
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To  remedy  obvious  inequities.  Congress  passed  into  law  P.L. 
99-661,  Section  1207,  the  Department  of  Defense  set-aside 
program.   It  was  believed  that  Section  1207  would  compel  greater 
SDB  participation  in  the  largest  slice  of  Federal  contracting. 
But  instead,  non-compliance  with  Section  1207  merely  showcased 
the  problems.   Unfortunately,  the  Bush  Administration's  record  in 
implementing  and  enforcing  the  1207  program  was  dismal. 

The  DoD  simply  did  not  make  adequate  good  faith  outreach 
efforts.   More  important  than  the  smattering  of  conferences  that 
it  conducted  across  the  country  was  the  assertion  that  there  were 
few  if  any  qualified  SDBs  ready,  willing  and  able  to  contract. 
During  the  first  five  years  of  the  program,  the  5%  goal  for 
contracting  with  SDBs  resulted  in  a  paltry  performance  of  one- 
and-a-half  to  three -and- a -half  percent  per  year,  many  of  which 
contracts  were  for  janitorial  and  kitchen  services,  and  the  5% 
goal  still  has  never  been  reached. 

Little  if  any  'direction  has  been  given  to  non-SDB 
contractors  to  subcontract  with  SDBs,  in  direct  contravention  of 
P.L.  95-507,  Section  211,  which  directs  Federal  contractors  to 
subcontract  with  SDBs  to  the  maximum  extent  practicable.   The 
absence  of  adequate  monitoring  or  record- keeping  mechanisms 
further  underscores  the  lack  of  support  for  these  programs. 

Something  must  be  done  to  salvage  these  programs  and 
establish  equity  in  Federal  defense  contracting.   That  is  why  I 
introduced  H.R.  1609,  the  Department  of  Defense  Set-Aside 
Enforcement  Act  of  1993.   It  aims  to  impose  a  set  of  signposts  to 
give  the  DoD  and  its  prime  contractors  better  direction  in 
satisfying  their  legal  requirements  while  strengthening  the 
program  itself.   It  would  also  improve  the  effectiveness  of  the 
program  and  provide  greater  accountability  to  make  it  easier  for 
the  Department  and  Congress  to  monitor  the  results  of  the  Section 
1207  set-aside  program  as  well  as  the  Section  211  subcontracting 
directive . 

The  proposal  has  a  number  of  components.   First,  the  Section 
1207  set -aside  goal  would  be  converted  to  a  requirement  and 
raised  from  5%  to  10%  of  the  DoD's  contracting  budget  that  must 
be  awarded  to  SDBs.   For  the  first  seven  years,  the  DoD  would  be 
able  to  satisfy  up  to  5%  of  the  requirement  by  contracting  with 
firms  that  formerly  had  been  eligible  for  participation  in  the 
Department's  set-aside  program  or  the  Small  Business 
Administration's  "8(a)"  program.   In  the  mid-1980s,  despite  the 
height  of  the  Reagan  Administration's  influence,  the  House  of 
Representatives  voted  in  favor  of  the  1207  Program  having  a  10% 
goal.   It  is  time  for  the  House  to  do  so  again,  and,  this  time, 
for  the  Senate  to  join  us.   In  a  country  where  about  2  5%  of  the 
population  is  composed  of  minorities,  it  is  a  pathetic  illusion 
of  fairness  to  assert  that  the  government  needs  to  only  do  5%  of 
its  business  with  so  many  millions  of  people. 
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Second,  defense  contractors  would  be  required  to  award  at 
least  5%  of  their  contract  amount  to  SDB  subcontractors,  and 
submit  plans  to  the  DoD  for  satisfying  this  requirement.   The 
plans  would  include  a  list  of  the  subcontracts  that  have  been 
entered  into  contingent  upon  award  of  the  prime  contract,  as  well 
as  other  information  which  will  further  assure  compliance  with 
this  requirement . 

Third,  to  enhance  enforcement,  if  the  contractor  is  not  in 
compliance  with  their  subcontracting  requirement,  then: 

(a)  it  may  not  be  awarded  any  price  adjustments  or 
other  defense  contracts, 

(b)  5%  of  the  contract  amount  will  be  withheld,  and 

(c)  the  contractor  must  provide  the  DoD  with 
information  concerning  its  outreach  efforts,  including  why  it 
chose  not  to  subcontract  with  specific  SDBs  and  what  it  plans  to 
do  in  the  upcoming  year  to  bring  itself  in  compliance. 
Additionally,  the  administration  of  these  provisions  would  be 
treated  as  one  of  the  many  factors  involved  in  the  DoD 
contracting  officer's  performance  evaluation. 

Fourth,  the  DoD  would  be  directed  to  improve  its  efforts  in 
outreaching  to  potential  SDB  contractors  through  business 
organizations  and  direct  contacts.   This  could  involve  databases, 
registers  and  local  government  SDB  offices. 

Fifth,  the  bill  would  change  the  "50%  Rule",  whereby, 
currently,  at  least  50%  of  each  contract  awarded  under  the  1207 
Program  must  be  performed  by  the  recipient  of  the  contract.   That 
is  simply  infeasible  in  certain  situations,  and  it  can  actually 
function  as  an  impediment  to  an  SDB  being  awarded  large  and 
complex  contracts.   So,  my  bill  would  allow,  as  an  optional 
alternative  to  the  "50%  Rule",  a  "75%  Rule":  that  it  is  an 
acceptable  performance  of  the  contract  when  75%  of  it  is 
attributable  to  the  combined  effort  of  the  contracting-SDB  and 
other  SDBs.   This  also  has  the  benefit  of  inviting  more 
minority- owned  businesses  into  the  government  contracting  arena. 

Sixth,  the  "non-manufacturer  rule"  presently  says  that  an 
SDB  contractor  cannot  participate  under  the  1207  Program  for  a 
supply  or  distribution  contract  when  the  product  involved  is  not 
manufactured  by  an  SDB.   But  some  products  --  such  as 
photocopiers,  trucks  and  televisions  --  have  no  SDB  producers. 
Thus,  the  bill  would  waive  the  "non-manufacturer  rule"  in  these 
cases . 

Seventh,  the  bill  encourages  the  DOD  to  create  new 
contracting  opportunities  for  small  businesses  and  SDBs  by 
dividing  large  contracts  into  smaller  ones  and  generally  avoiding 
consolidation. 
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Finally,  it  calls  for  a  subtle  expansion  of  the  application 
of  Equal  Employment  Opportunity  requirements.   Presently,  a 
contractor  must  certify  that  it  is  in  compliance  with  EEO 
requirements  once  it  has  been  awarded  a  contract.   However,  if  10 
other  companies  had  submitted  unsuccessful  bids,  those  are  10 
other  companies  in  which  conformity  with  EEO  requirements  might 
not  be  enforced.   The  bill  would  impose  EEO  compliance  as  a 
condition  for  eligibility  to  bid  on  a  contract,  not  simply  to  be 
awarded  a  contract . 

In  short,  the  Department  of  Defense  Set -Aside  Enforcement 
Act  aims  to  effectively  attain  the  original  objectives  of  the 
Section  1207  program.   We  were  serious  about  our  commitment  to 
these  concerns  when  we  wrote  them  into  our  laws.   Now  we  must 
take  steps  to  improve  the  program  and  establish  a  viable 
enforcement  mechanism. 

Mr.  Chairman,  the  Section  1207,  Section  211,  and  EEO 
programs  each  need  bolstering.   This  bill,  if  implemented,  will 
make  them  work  effectively,  as  Congress  originally  intended,  and 
I  urge  the  Subcommittee  to  advance  this  legislation. 
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Statement 

by 

The  Honorable  Lucille  Roybal-Allard 

Committee  on  Small  Business 
Subcommittee  on  Minority  Enterprise,  Finance  and  Urban  Development 

Hearing  on  DoD  Compliance  with  Minority  Contracting  Laws 

August  3,  1993 


Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  be  here  this  morning.  I  welcome  this  hearing 
on  Department  of  Defense  compliance  with  Public  Law  95-507,  a  law 
that  provides  contracting  opportunities  to  socially  and 
economically  disadvantaged  small  businesses. 

I  thank  the  Chairman  for  holding  this  hearing  so  that  we  might 
highlight  this  problem  and  exercise  our  constitutional 
responsibility  of  Congressional  oversight.  I  thank  the  Chairman, 
as  well,  for  his  continuing  strong  and  able  leadership  both  on  this 
committee  and  in  the  Congress  at  large. 

Old  attitudes  and  old  habits  die  hard.  Change  is  slow.  Defense 
contracting  has,  traditionally,  been  a  closed  shop.  Only  a  select 
few  need  apply.  Since  the  passage  of  the  minority  contracting 
opportunity  law,  some  progress  has  been  made.  Small  disadvantaged 
businesses  now  have  a  chance  at  a  piece  of  the  action. 

However,  Mr.  Chairman,  as  you  know,  we  still  have  a  very  long  way 
to  go  before  full  compliance  with  the  minority  contracting  law  is 
achieved.  I  know  that  many  eligible  small  and  minority  businesses 
in  my  district  do  not  share  in  the  benefits  of  the  economic 
activity  of  the  Defense  Department  or  of  the  Federal  Government. 
What  I  hear,  time  and  again,  from  procurement  types,  is  that  there 
is  a  lack  of  minority  contractors  to  do  the  job.  Can't  find  any 
minority  contractors . 
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Mr.  Chairman,  I  submit  that  what  is  hard  to  find  is  the  desire  to 
look  for  minority  contractors  and  the  desire  to  change.  Hopefully, 
this  hearing  will  help  provide  the  direction  and  the  commitment  to 
achieve  fairness  and  equity  for  socially  and  economically 
disadvantaged  small  business. 

Mr.  Chairman,  I  look  forward  to  working  with  you,  with  members  of 
this  committee  and  with  those  in  positions  of  responsibility  in  the 
Department  of  Defense  to  ensure  full  compliance  with  minority 
contracting  laws. 

Thank  you,  Mr.  Chairman. 
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CONGRESSMAN  TUCKER 
SUBCOMMITTEE  MINORITY  ENTERPRISE 
AUGUST  3,  1993 


MR.  CHAIRMAN,  I  THANK  YOU  FOR  CALLING  FOR  THESE 
VERY  IMPORTANT  HEARINGS  REGARDING  FEDERAL 
AGENCY  COMPLIANCE  WITH  PUBLIC  LAW  95-507.  AS  WE 
KNOW  P.L.  95-507  PROVIDES  THAT  SOCIALLY  AND 
ECONOMICALLY  DISADVANTAGED  SMALL  BUSINESS 
CONCERNS  BE  GIVEN  OPPORTUNITIES  TO  CONTRACT 
WITH  FEDERAL  AGENCIES  AND  SETS  GOALS  FOR 
PARTICIPATION  BY  THESE  FIRMS.  WHILE  P.L.  95-507  IS  A 
VERY  IMPORTANT  STEP  IN  ADDRESSING  THE  PROBLEMS 
THAT  SOCIALLY  AND  ECONOMICALLY  DISADVANTAGED 
FIRMS  HAVE  HISTORICALLY  FACED,  IT  IS  VITAL  TO 
MONITOR  THE  LAW  TO  MAKE  SURE  P.L.  95-507'S  PURPOSE 
AND  INTENT  ARE  CARRIED  OUT.  I  THANK  OUR 
WITNESSES  FOR  COMING  IN  TODAY  SO  THAT  WE  CAN  IN 
FACT  ASSES  THE  PROGRESS  AND  EFFICACY  OF  P.L.  95- 
507  AND  I  THANK  THE  CHAIRMAN  FOR  HIS  CLEAR 
UNDERSTANDING  OF  THE  NEED  TO  TRACK  FEDERAL 
AGENCY  COMPLIANCE  WITH  P.L.  95-507. 


52 


STATEMENT  OF  THE 
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HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

SUBCOMMITTEE  ON  MINORITY 

ENTERPRISE, 

FINANCE,  AND  URBAN  DEVELOPMENT 


AUGUST  3, 1993 


53 


Good  morning  Mr.  Chairman  and  members  of  the 
Subcommittee.  I  want  to  thank  you  for  this  opportunity  to 
share  with  you  some  of  the  successes  that  the  Department  of 
Defense  (DoD)  has  accomplished  in  support  of  the  programs 
for  the  small  disadvantaged  businesses  (SDB),  historically 
Black  colleges  and  universities  (HBCU)  and  minority 
institutions  (Ml).  As  requested,  my  testimony  addresses  in 
summary  form  the  substantive  areas  raised  in  the  eight 
questions  contained  in  your  letter  of  invitation. 

The  DoD  has  a  very  aggressive  and  dedicated  small 
business  and  SDB  program  because  we  recognize  that  small 
and  small  disadvantaged  businesses  play  a  vital  role  in  our 
nation's  security  and  contribute  significantly  to  our  Defense 
industrial  base.  Our  support  of  this  program  is  evidenced  by 
the  fact  that  of  the  $1 1 7.2  billion  DoD  awarded  in  prime 
contracts  in  FY  1992,  $24.0  billion  or  20.5%  went  to  small 
business,  exceeding  our  assigned  goal  of  1 9%.   SDBs  were 
awarded  $5.2  billion  or  21 .7%  of  the  overall  $24  billion  in 
small  business  awards. 
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DoD  is  compliant  fully  with  Sections  21 1  and  221  of  the 
Small  Business  Act  as  it  pertains  to  the  placement  of  prime 
contracts  and  subcontracts  with  SDBs.  We  are  also  in 
compliance  with  the  law  regarding  the  establishment  of  the 
Office  of  Small  and  Disadvantaged  Business  Utilization 
(OSDBU).  Mr.  Horace  Crouch,  the  director  of  this  office, 
reports  directly  to  me  in  accordance  with  Title  15,  U.S.C. 
Section  644.  I  have  two  charts  attached  which  detail  the 
reporting  structure  for  Mr.  Crouch  and  for  his  counterparts  in 
the  Military  Services  and  Defense  Logistics  Agency.  (Charts 
1  and  2) 

Since  the  inception  of  the  SDB  program  in  1969,  the 
Defense  Department's  Office  of  Small  and  Disadvantaged 
Business  Utilization  has  administered  a  model  program  which 
has  grown  from  the  award  of  $8  million  in  prime  and 
subcontract  awards  in  FY  1 969  to  $7  billion  in  FY  1 992. 
When  one  considers  the  amount  spent  by  the  Defense 
Department  for  major  systems  (i.e.,  airplanes,  ships,  tanks, 
missiles)  for  which  no  small,  small  disadvantaged,  or 
woman-owned  small  business  could  ever  be  the  prime 
contractor,  we  believe  we  have  an  excellent  SDB  program. 
As  you  can  see  from  the  charts  we  have  included  with  the 
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statement  for  the  record,  DoD  performance  has  continued  to 
Improve  in  this  program  area.  Our  most  recent  success  in 
this  program  is  even  more  impressive  because  it  comes  at  a 
time  when  our  prime  contract  and  subcontract  dollars  are 
declining. 

I  am  pleased  to  announce  that  FY  1992  marks  the  first 
time  in  the  history  of  the  SDB  Program  that  DoD  has 
surpassed  the  five  percent  goal  established  by  Title  10, 
U.S.C.  §  2323.  Chart  3  details  our  SDB  procurement  data 
from  FY  1969  through  FY  1992.  According  to  Title  10,  U.S.C. 
§2323,  the  five  percent  goal  is  based  on  the  total  combined 
amount  awarded  for  contracts  and  subcontracts  with  SDBs, 
as  the  numerator,  and  total  DoD  awards  as  the  denominator. 
The  statutory  formula  requires  DoD  to  add  the  $5.2  billion  in 
SDB  prime  contract  awards  to  the  $1 .8  billion  our  major 
prime  contractors  subcontracted  to  SDBs,  for  a  total  DoD 
accomplishment  of  $7  billion.  The  $7  billion  divided  by  the 
total  DoD  awards  of  $117.2  billion  results  in  an 
accomplishment  rate  of  six  percent.   A  breakdown  of  these 
awards  by  ethnic  group  is  also  attached.  (Chart  4) 
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In  accordance  with  the  law,  DoD  established  a  separate 
goal  of  five  percent  for  awards  to  HBCUs  and  Mis.  The 
accomplishment  of  this  goal  is  calculated  as  a  percentage  of 
all  awards  to  higher  education  institutions.  During  FY  1992, 
of  the  $2.1  billion  awarded  to  higher  education  institutions, 
$127  million  or  6.0  percent  was  awarded  to  HBCUs  and  Mis. 
(Chart  5) 

The  statute  requires  DoD  to  add  both  SDB  prime 
contracts  and  subcontract  awards  to  calculate  our 
performance  toward  the  goal.  However,  for  program 
management  purposes  and  our  own  initiative  to  support 
expanded  opportunities  for  SDBs,  HBCUs  and  Mis,  DoD 
allocates  three  separate  goals  to  the  Military  Departments 
and  Defense  Agencies:  a  five  percent  SDB  prime  contract 
goal,  a  five  percent  SDB  subcontract  goal  and  a  five  percent 
goal  for  awards  to  HBCUs  and  Mis.  All  goals  are  assigned  to 
the  Military  Departments  and  Defense  Agencies  by  the 
Deputy  Secretary  of  Defense  or  the  Under  Secretary  of 
Defense  (Acquisition). 

DoD's  accomplishment  of  the  five  percent  goal  for  SDBs, 
HBCUs,  and  Mis  is  attributable  directly  to  the  procurement 
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programs  established  to  enhance  the  ability  of  SDBs,  HBCUs, 
and  Mis  to  compete  successfully  for  DoD  contracts. 
Programs  such  as  the  SDB  set-aside  program,  the  evaluation 
preference  program,  and  the  HBCU/MI  set-aside  program 
have  resulted  in  the  award  of  millions  of  dollars  to  SDBs, 
HBCUs,  and  Mis.  DoD  has  maintained  its  strong  support  of 
the  Small  Business  Administration's  Section  8(a)  Program 
which  is  the  primary  source  of  DoD  awards  to  the  SDB 
community. 

Concerning  the  DoD  subcontracting  program,  at  the  end 
of  FY  1992, 1742  major  prime  contractors  reported  a  total  of 
$47.3  billion  in  subcontract  awards;  $18.2  billion  or  38.4% 
was  awarded  to  small  businesses.  SDBs  received  $1.8  billion 
or  3.8%  of  the  $47.3  billion.  The  3.8%  accomplishment 
represents  an  increase  from  the  FY  1991  level  of  2.9%.  In 
dollars,  DoD  major  prime  contractors  increased  their 
subcontract  awards  to  SDBs  by  $200  million  in  FY  1992. 
(Chart  6) 

DoD  regulations  require  the  submission  of  a 
subcontracting  plan  whenever  a  large  business  receives  an 
award  in  excess  of  $500,000,  or  $1  million  for  construction 
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contracts.  Furthermore,  DoD  is  the  only  federal  agency  that 
requires  a  minimum  five  percent  goal  in  all  subcontracting 
plans.  A  plan  that  contains  a  goal  amounting  to  less  than 
five  percent  must  be  approved  two  levels  above  the 
contracting  officer.  For  many  of  our  contract  awards,  as  part 
of  the  source  selection  process,  prime  contractors  are 
evaluated  on  the  extent  to  which  they  propose  to  use  SDBs 
as  subcontractors.  Monetary  incentive  contract  clauses  are 
available  for  contracting  officers  to  reward  prime  contractors 
if  they  meet  or  exceed  their  SDB  subcontracting  goal. 

The  DoD  Pilot  Mentor-Protege  Program  was  also 
established  to  provide  incentives  for  prime  contractors  to 
increase  subcontract  awards  to  SDBs.  Under  this  program, 
major  prime  contractors  may  receive  reimbursement  or  credit 
against  established  SDB  subcontracting  goals  for  the  cost  of 
developing  SDBs  as  viable  subcontractors.  A  primary 
objective  of  the  program  is  to  enable  prime  contractors  to 
increase  subcontract  awards  to  SDB  firms  that  are  selected 
as  proteges. 

There  are  currently  36  mentors  and  55  proteges  operating 
under  approved  mentor  protege  agreements.  Some  of  DoD's 
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largest  prime  contractors  such  as  Lockheed,  Boeing,  TRW, 
McDonnell  Douglas  and  Northrop  are  current  participants  in 
the  program.  Most  of  the  mentors  are  participating  in  the 
program  for  credit  only.  Some  mentors  have  been  funded 
directly  with  money  allocated  to  the  Military  Departments  to 
develop  proteges  under  major  DoD  programs.  A  competitive 
solicitation  was  issued  with  a  funding  level  of  $30  million  for 
the  award  of  cooperative  agreements  to  many  mentor  firms. 
These  funds  will  be  used  to  reimburse  directly  mentor  firms 
for  the  cost  of  providing  technical  assistance  to  SDB  protege 
firms.  Approximately  48  cooperative  agreements  are 
expected  to  be  awarded  under  this  program  by  September  30. 

The  five  percent  goal  legislation  authorized  DoD  to 
provide  technical  assistance  to  eligible  entities.  Our 
acquisition  regulation  extends  this  authorization  to  DoD 
prime  contractors,  as  well.  As  a  result  of  this  authorization, 
DoD  held  24  conferences  around  the  country  to  inform  SDBs 
about  how  to  contract  directly  with  the  DoD.  Additionally,  10 
conferences  were  held  concerning  the  DoD  subcontracting 
program.  Approximately  7,500  SDBs  attended  these 
conferences.  Another  354  SDBs  were  provided  hands-on 
technical  assistance  in  areas  such  as  proposal  preparation, 
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quality  control,  production  processes,  cost  accounting  and 
other  business  practices.  We  have  concluded  that  the 
technical  assistance  program  was  quite  successful  in 
informing  the  SDB  community  of  the  Department's  five 
percent  goal  and  the  DoD  acquisition  process  in  general. 

A  similar  effort  was  initiated  to  inform  the  HBCU/MI 
community  about  DoD  programs  in  research  and 
development.  The  National  Association  for  Equal  Opportunity 
in  Higher  Education  (NAFEO)  conducted  numerous  seminars 
with  the  active  participation  of  Defense  Department  officials 
regarding  the  various  DoD  research  and  development 
programs.  As  part  of  the  technical  assistance  program  for 
HBCUs/MI,  Congress  recently  established  a  program  under 
which  DoD  is  to  provide  infrastructure  assistance  to  these 
entities.  The  purpose  of  the  program  is  to  enhance  HBCU 
and  Ml  capabilities  to  perform  defense  research  projects. 
Thirty  million  dollars  was  allocated  for  this  program.  The 
Army  Research  Office  issued  a  broad  agency  announcement 
(BAA)  describing  the  process  for  accessing  these  funds  to 
which  there  were  400  responses.   We  expect  to  announce 
awards  to  more  than  30  institutions  in  the  near  future. 
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In  conclusion,  I  hope  DoD's  commitment  to  the  SDB,  and 
HBCU/MI  programs  is  clear.  We  believe  that  we  are  on  the 
right  course  and  that  progress  will  continue.  You  may  be 
assured  that  the  DoD  leadership  is  firmly  committed  to  the 
five  percent  goal  program. 

I  have  provided  for  the  record  a  more  detailed  response 
to  the  eight  questions  asked  in  your  letter  of  invitation.  If 
you  have  any  additional  questions,  I  will  be  happy  to  provide 
written  responses  to  them. 

Again,  thank  you  for  providing  me  an  opportunity  to 
speak  to  you  about  the  DoD  small  business  program. 


71-136  0-94-3 
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QUESTION  1 


QUESTION 


Is  each  purchasing  and  contract  agency  of  the 
Department  of  Defense  (DoD)  in  compliance  with  sections 
211  and  221  of  Public  Law  95-507  relating  to  (a)  the 
award  of  contracts  and  the  placement  of  subcontracts 
with  small  business  concerns  owned  and  controlled  by 
socially  and  economically  disadvantaged  individuals, 
and  (b)  the  establishment  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization  (OSDBU) .   If  not, 
please  identify  any  impediments  which  prohibit 
compliance? 


(a)   DoD  is  fully  compliant  with  sections  211  and  221 
of  Public  Law  95-507. 


(b)   Mr.  Horace  J.  Crouch  serves  as  Director,  Office  of 
Small  and  Disadvantaged  Business  Utilization,  within 
the  Office  of  the  Secretary  of  Defense.  Mr.  Crouch, 
reports  directly  to  me  in  accordance  with  Title  15 
U.S.C.  §644. 
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QUESTION  2 


QUESTION 


Please  provide  an  organizational   establishing 
reporting  lines  both  administratively  and 
organizationally  and  the  name  of  the  appointed  Director 
of  the  OSDBU(s),  the  extent  of  his/her  (their) 
supervisory  authority,  program  plans,  and  budget  for 
the  office (s) . 


Attached  are  two  organizational  charts.   Attachment  1 
details  each  of  the  functional  areas  within  the  Under 
Secretary  of  Defense  (Acquisition) .   Attachment  2 
details  how  the  Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU)  for  the  DoD  as  well  as  the 
OSDBU  for  each  Military  Department  and  the  Defense 
Logistics  Agency  reports . 

The  following  individuals  are  the  appointed  OSDBU 

Director (s)  for  the  Military  Departments  and  the 

Defense  Logistics  Agency  (DLA) : 

Army  -  Mr.  Dan  Gill 

Navy  -  Mr.  Don  Hathaway 

Air  Force  -  Anthony  DeLuca 

DLA  -  Mr.  Lloyd  Alderman 

Each  of  the  individuals  mentioned  reports  directly  to 
the  Secretary,  Director  or  their  deputy.  Supervisory 
authority  extends  only  to  their  immediate  staffs . 


Attachments  3  and  4  provide 
statement . 


a  missions  and  functions 


Budget  information  is  not  available. 
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MISSION  AND  FUNCTIONS  STATEMENT 
Director,  Small  and  Disadvantaged  Business  Utilization 


MISSION  STATEMENT:   The  Director,  Small  and  Disadvantaged 
Business  Utilization  is  responsible  to  the  Under  Secretary  of 
Defense  (Acquisition)  for  oversight  of  all  small  business  program 
matters  in  the  Department  of  Defense.   The  Director  shall: 

o   Serve  as  the  principal  assistant  and  advisor  to  the  USD (A)  for 
ensuring  that  a  fair  share  of  goods  and  services  purchased  by  the 
DoD  is  acquired  from  small,  small  disadvantaged,  and  woman-owned 
small  business  firms. 

o  As  authorized  by  section  644 (k) (4)  of  Title  15,  United  States 
Code,  exercise  supervisory  authority  over  DoD  personnel  to  the 
extent  that  their  functions  and  duties  relate  to  those  assigned 
to  the  Director  by  sections  637  and  64  4  of  Title  15,  United 
States  Code. 

o   Develop  annual  small  business  program  goals  for  the  Military 
Departments  and  Defense  Agencies.   Coordinate  with  the  Small 
Business  Administration  and  Office  of  Federal  Procurement  Policy 
the  DoD-wide  annual  small  business,  small  disadvantaged  business, 
and  woman-owned  prime  contract,  subcontract  and  research  and 
development  goals. 

FUNCTIONS  STATEMENT:  The  Director  shall  exercise 
functional  responsibilities  and  authorities  for  the  development 
of  policy  in  the  following  areas: 

o  Prime  contracts,  subcontracts,  and  research  and  development 
contracts  for  small,  small  disadvantaged,  and  women-owned  small 
businesses. 

o  Historically  Black  Colleges  and  Universities  and  Minority 
Institutions. 

o   Small  Business  Innovative  Research  Program. 

o  Contract  awards  to  Federal  Prison  Industries. 

o  Blind  and  Other  Severely  Handicapped  Workshops  Programs. 

o  Small  Business,  Small  Disadvantaged  Business  and  Labor  Surplus 
Area  Set-Aside  Programs. 

o  Small  Disadvantaged  Business  Program  including  the  Small 
Business  Administration's  8(a)  Business  Development  Program. 

o  Procurement  Outreach  Publications. 


ATTACWENT  3 
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o   Programs  in  support  of  Area  Small  Business  Councils;  Federal 
Procurement  Conferences  sponsored  by  members  of  Congress  in  their 
constituencies;  economic  development  activities  of  states  and 
local  governments  including  Indian  Reservations  and  Native 
Corporations;  and  Industry  Trade  Associations  promoting  growth  of 
small,  small  disadvantaged,  and  women-owned  small  business 
concerns. 

o  Manage  Pilot  Test  Programs  initiated  by  law  such  as  the  Pilot 
Mentor-Protege  Program,  and  similar  initiatives. 

September  1992 
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QUESTION  3 


QUESTION 


Please  provide  a  summary  of  the  most  recent  annual 
report  to  Congress  required  by  Section  1207,  P.L. 
99-661  as  amended  by  Section  2323  of  P.L.  102-484.   In 
this  summary,  please  detail  progress  made  toward 
meeting  the  five  percent  goal  for  total  amounts 
obligated  for  contracts  and  subcontracts  entered  into 
with  small  disadvantaged  business  concerns, 
historically  Black  colleges  and  universities  and 
minority  institutions.   The  detail  should  include  a 
description  of  the  percentage  of  contracts  (actions) , 
the  total  dollar  amount  (size  of  action) ,  attainment  of 
the  goal  of  Section  1207,  P.L.  99-661  subsection  (a), 
separately  for  Black  Americans,  Native  Americans, 
Hispanic  Americans,  Asian  Pacific  Americans,  and  other 
minorities.   Finally,  the  detail  should  clearly  show 
progress  toward  meeting  the  five  percent  goal  for  funds 
obligated  for  contracts  in  each  of  the  following 
categories:  (1)  procurement,  (2)  research,  development, 
test,  and  evaluation,  (3)  military  construction,  and 
(4)  operation  and  maintenance. 


FY  1992  marks  the  first  time  DoD  has  surpassed  the  five 
percent  goal  established  by  section  1207  of  Public  Law 
99-661  with  an  accomplishment  rate  of  six  percent. 

Attachment  5,  details  by  ethnic  group  the  total  of  all 
contract  actions  and  dollars  over  $25,000  and  the 
resulting  percentages. 


Attachment  6,  details  by  ethnic  group  the  number  of 
business  concerns  that  received  one  or  more  contracts 
valued  at  $25,000  or  more  during  FY  1992. 
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QUESTION  4 


QUESTION 


Please  identify  the  results  of  all  efforts  taken  by 
you,  and  by  contracting  officers,  to  ensure  substantial 
progress  in  increasing  awards  to  Section  1207  (a) 
entities.   In  regard  to  actions  taken  by  contracting 
officers,  please  identify  incentives  provided  to  prime 
contractors  to  increase  subcontractor  awards  to  section 
1207  (a)  entities,  names  of  prime  contractors  receiving 
those  incentives,  and  the  increased  subcontractor 
awards  resulting  from  those  incentives . 

Attachments  7  and  8  details  DoD' s  accomplishment  in 
support  of  section  1207  (Title  10  U.S.C.  §2323) . 
Consider  FY  1985  a3  the  base  year  preceding  passage  of 
section  1207  and  FY  1992  as  the  first  year  in  which  DoD 
surpassed  the  five  percent  goal. 

DoD  operates  a  procedural  based  program  that  is 
designed  to  maximize  SDB  opportunities  at  both  the 
prime  and  subcontract  level.   Since  the  passage  of 
section  1207,  the  DoD  has  established  two  new 
procurement  procedures  to  increase  SDBs'  opportunities 
to  effectively  compete  for  DoD  contracts.   (1)   The 
small  disadvantaged  business  set-aside  (SDBSA)  program 
(see  Defense  Federal  Acquisition  Regulation  Supplement 
(DFARS)  219.502-2-70.)   (2)   The  price  evaluation 
preference  program  (see  DFARS  219.7000). 


Under  the  SDBSA  program,  the  contracting  officer  is 
required  to  consider  a  priority  process.   The  first 
priority  by  statute  is  the  Federal  Prison  Industries 
(FPI),  the  second  is  the  National  Institute  of  the 
Blind  (NIB)  and  National  Institute  for  the  Severally 
Handicapped  (NISH) .   The  third  priority  is  for  award 
under  the  Small  Business  Administration's  (SBA)  section 
8(a)  program.   The  fourth  priority  is  for  award  under 
the  DoD  SDBSA  program  and  the  fifth  priority  is  for 
award  under  the  small  business  set-aside  (SBSA) 
program.   Every  DoD  contract  requirement  with  an 
estimated  value  of  $25, 000  or  more  requires  the 
contracting  officer  to  follow  this  priority  process. 
If  none  of  these  priorities  is  appropriate,  the 
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contracting  officer  will  use  full  and  open  competitive 
procedures.     If  the  procurement  is  not  appropriate 
under  the  first  three  priorities,  the  contracting 
officer  considers  the  fourth  priority.   If  there  is  a 
reasonable  expectation  that  offers  will  be  received 
from  at  least  two  responsive  SDBs  and  that  award  will 
be  made  at  not  more  than  10  percent  above  fair  market 
price,  the  requirement  is  solicited  under  SDBSA 
procedures.   In  FY  1992,  DoD  awarded  $796  million  under 
SDBSA  procedures. 

Concerning  the  SDB  "evaluation  preference, "  if  the 
award  is  to  be  made  on  price  alone,  then  all  none-SDB 
firms  have  their  prices  increased  by  a  factor  of  ten 
percent.   If  the  SDB  bid  becomes  the  low  bid  as  a 
result  of  the  application  of  the  evaluation  preference, 
the  award  is  made  to  the  SDB.   In  FY  1992,  SDBs 
received  $264  million  in  contract  awards  under  the 
evaluation  preference  program. 

The  DoD  uses  subcontracting  incentives  (see  DFARS 
252.219-7005  &  alternate  I),  and  is  the  only  federal 
department  that  requires  any  subcontracting  plan  with  a 
small  disadvantaged  business  (SDB)  goal  of  less  than  5% 
to  be  approved  two  levels  above  the  contracting  officer 
(See  DFARS  219.705-4) . 

The  DoD  publishes  a  directory  of  major  defense  prime 
contractors.   The  directory,  Subcontracting 
Opportunities  with  DoD  Major  Prime  Contractors,  is 
designed  to  assist  small  business,  SDBs  and  women-owned 
small  business  (WOSB)  concerns  interested  in  marketing 
their  products  and  services  to  our  major  prime 
contractors.   The  directory  details,  on  a 
state-by-state  basis,  the  name,  address,  phone  number 
and  contact  point  for  each  prime  contractor  as  well  as 
a  description  of  the  products  or  services  each  prime 
contractor  provides  to  DoD. 

In  1989,  DoD  contracted  with  Boone,  Young  and 
Associates  to  hold  ten  subcontracting  conferences 
around  the  country.   The  conferences  were  designed  to 
increase  subcontracting  opportunities  for  SDB 
concerns.   They  provided  specific  guidance  to 
attending  SDB  concerns  on  how  to  market  effectively  to 
these  major  prime  contractors.   Approximately  1,800 
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SDB  firms  participated  in  these  subcontracting 
conferences.   Boone,  Young  and  Associates  produced  a 
manual  which  was  provided  to  each  attendee . 

Additionally,  DoD  sponsors  or  participates  in  many 
procurement  conferences  around  the  country  every  year. 
These  conferences  are  designed  to  provide  information 
to  small  businesses,  SDBs  and  women-owned  small 
businesses  (WOSBs)  on  how  to  market  their  products  or 
services  to  the  military  departments  and  defense 
agencies.   In  addition,  these  procurement  conferences- 
are  attended  by  representatives  from  major  defense 
prime  contractors,  who  advise  conference  attendees  on 
how  to  do  business  with  their  respective  companies. 

The  DoD  Pilot  Mentor-Protege  program  is  designed  to 
provide  incentives  to  major  DoD  prime  contractors  to 
enhance  the  capabilities  of  SDBs  to  perform  as 
subcontractors  and  suppliers  under  DoD  contracts .   The 
ultimate  objective  of  the  program  is  to  increase  the 
award  of  subcontracts  to  SDB  firms. 

DoD  prime  contractors  may  use  the  Commerce  Business 
Daily  (CBD)  to  publicize  subcontracting  opportunities. 
The  CBD  can  be  used  to  seek  competition  for 
subcontracts,  to  increase  participation  by  small, 
small  disadvantaged,  and  women-owned  small  business 
firms,  and  to  meet  established  subcontracting  plan 
goals. 

The  DoD  Procurement  Technical  Assistance  Cooperative 
Agreements  Program,  known  as  the  DoD  PTA  program,  is 
designed  to  assist  state  and  local  governments  and 
other  nonprofit  entities  in  establishing  or  maintaining 
PTA  activities  to  help  small  business,  SDB  and  WOSB 
firms  market  their  goods  and  services  to  the  DoD.   In 
FY  1992,  DoD  awarded  94  PTA  agreements  at  a  total  of 
$12.8  million. 
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QUESTION  5 


QUESTION  Please  describe  the  measures  taken  to  ensure  compliance 

with  subcontracting  plan  requirements  of  section  8 (d) 
of  the  Small  Business  Act  (15  U.S.C.  637(d)),  as 
provided  for  in  Section  802  of  P.L.  102- (SIC) 848 .   Also 
describe  remedial  actions  taken  in  the  event 
subcontracting  plan  requirements  are  not  met. 

ANSWER:  The  DoD  fully  implemented  the  changes  required  by 

section  802  of  Public  Law  102-484  under  the  Defense 
Acquisition  Circular  (DAC)  91-5,  issued  April  30,  1993. 
The  aforementioned  DAC  revised  the  DoD  Federal 
Acquisition  Regulation  Supplement  (DFARS)  Subsections 
209.106-2  and  219.705-2.   Furthermore,  DFARS  215.605(b) 
provides  that  the  "Extent  of  participation  of  small  and 
small  disadvantaged  business  in  performance  of  the 
contract  shall  be  evaluated  in  every  source  selection." 
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QUESTION  6 


QUESTION 


Please  describe  "technical  assistance"  provided  to 
Section  1207(a)  entities  including  information  about 
the  program,  advice  about  DoD  procurement  procedures, 
instruction  in  preparation  of  proposals,  and  other  such 
assistance  deemed  appropriate  by  the  Secretary,  as 
provided  under  subsection  (c) (2)  of  Section  1207,  P.L. 
99-661. 


ANSWER: 


In  FY  1988,  DoD  contracted  with  Boone,  Young  and 
Associates  to  hold  24  conferences  around  the  country 
and  in  Puerto  Rico  for  the  purpose  of  informing  the  SDB 
community  on  section  1207  of  Public  Law  99-661  and  on 
how  to  do  business  as  a  prime  contractor  with  the  DoD. 
A  total  of  5,726  SDBs  participated  in  these 
conferences . 


Through  another  contractor,  MESA  Services,  we  provided 
on-site  technical  assistance  to  354  SDBs  in  such  areas 
as  bid  proposal  preparation,  quality  control, 
production  processes,  cost  accounting  and  other 
business  practices. 

In  1989,  DoD  contracted  with  Boone,  Young  and 
Associates  to  hold  ten  subcontracting  conferences 
around  the  country.   The  conferences  provided  specific 
guidance  to  attending  SDB  concerns  on  how  to 
effectively  market  to  the  major  prime  contractors. 
Approximately  1,800  SDB  firms  participated  in  these 
subcontracting  conferences.   Boone,  Young  and 
Associates  also  produced  a  manual  which  was  provided  to 
the  attendees . 


The  DoD  Procurement  Technical  Assistance  Cooperative 
Agreements  Program,  known  as  the  DoD  PTA  program, 
assists  state  and  local  governments  and  other  nonprofit 
entities  in  establishing  or  maintaining  PTA  activities 
to  help  small  business,  SDB  and  WOSB  firms  market  their 
goods  and  services  to  the  DoD.   In  FY  1992,  DoD  awarded 
94  PTA  agreements  at  a  total  cost  of  $12.8  million. 
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QUESTION  7 


QUESTION 


Please  describe  allocation  procedures,  and  total  funds 
allocated  for  "infrastructure  assistance"  to 
historically  Black  colleges  and  universities  and 
minority  institutions  as  provided  under  section  803  of 
Public  Law  102-484.   If  any  amount  less  than 
$15,000,000  has  been  allocated  for  infrastructure 
assistance  for  fiscal  year  1993,  please  describe 
proposed  efforts  to  ensure  that  these  amounts  will  be 
expended . 


Under  Sections  812  of  Public  Law  102-190  and  803  of 
Public  Law  102-484,  $30  million  ($15  million  in  FY 
1992,  and  $15  million  in  FY  1993)  was  allocated  for 
infrastructure  assistance  to  Historically  Black 
Colleges  and  Universities  (HBCU)  and  Minority 
Institutions  (MI) .   In  response  to  a  February  1993 
Broad  Agency  Announcement  (BAA)  released  by  the  Army 
Research  Office  400  proposals  were  received.   We  expect 
to  announce  awards  to  more  that  thirty  institutions  in 
the  near  future.   The  awards  will  be  made  in  four 
areas:  (1)  Education  Programs;  (2)  Research 
Instrumentation  Programs;  (3)  Collaborative  Programs; 
and  (4)  Technical  Assistance  Programs.   The  National 
Security  Agency  distributed  $2  million  of  the  funds  to 
HBCUs  and  Mis  in  a  separate  program. 
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QUESTION  8 


QUESTION 


Please  describe  implementation  of  the  "Mentor-Protege 
Pilot  Program"  as  provided  by  section  831  of  P.L. 
101-510  as  amended  by  section  814  of  P.L.  102-190. 
Please  also  provide  specific  names  of  Mentor-Protege 
relationships  established  pursuant  to  P.L.  101-510  as 
amended,  total  funds  allocated  for  reimbursement  for 
the  costs  of  the  assistance  furnished  to  a  protege  firm 
by  the  mentor  firms  identified,  and  the  forms  of 
assistance  provided  by  the  mentor  firms  for  which 
reimbursement  has  occurred. 


We  currently  have  thirty-six  approved  mentor -protege 
agreements,  the  majority  of  which  are  for  credit  toward 
established  SDB  subcontracting  goals.   In  addition,"  we 
have  approximately  twenty  agreements  in  process .   The 
credit  portion  of  the  program  includes  about  75  protege 
firms. 

The  portion  of  the  program  which  covers  cooperative 
agreements  (i.e.  direct  arrangements  between  DoD  and 
prime  contractors  (mentors)  will  be  finalized  by  the 
end  of  this  fiscal  year.   A  source  selection  was  held 
in  June  1993,  and  the  resultant  award  announcements 
will  occur  during  the  latter  part  of  August  1993. 
Approximately  45-48  awards  are  expected  to  be  made. 
The  cooperative  agreements  are  for  one  year  and  two 
option  years.   Thirty  million  ($30  million)  of  the  FY 
1993  mentor-protege  funding  will  be  used  for  these 
awards . 

Funds  have  also  been  made  available  to  develop  proteges 
under  major  DoD  programs  through  existing  prime 
contracts.   To  this  extent,  we  have  allocated  funding 
to  the  military  services  and  to  other  defense  agencies 
to  reimburse  mentors.   Thirty  million  of  the  FY  1992 
mentor-protege  funding  has  been  committed  to  various 
programs . 


A  breakout  of  the  programs  involved  and  related  funding 
allocations  in  Attachment  9.   A  listing  of  approved 
mentor-protege  agreements  is  also  provided  as 
Attachment  10. 
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STATUS  OF  FY9  2  MENTOR-PROTEGE  FUNDING  ($3  0M) 

AIR  FORCE  -  $10. 8m 

F-16  Aircraft  -  $3. 8m 

F-16  FL  SIM  -  $lm  (EST) 

C-130  Aircraft  -  $4m  (EST) 

Joint  Stars  -  $lm  (EST) 

Environmental  Restoration  -  $lm  (EST) 

AIRST  -  (Funds  -  FY93) 

F-22  -  $4. 6m  (Air  Force  Funds) 

NAVY  -  $7. 5m 

AEGIS  -  $2m  (EST) 

F/A  -18  -  $2m  (EST) 

Mine  Warfare  -  $100k  (EST) 

Cruise  Missile  -  $600k  (EST) 

Submarine  Combat  Weapons  System  -  $500k  (EST) 

Tactical  Air  Programs  -  $lm 

Space  &  Naval  Warfare  System  -  $lm  (EST) 

Naval  Sea  Systems  Command  -  $300k  (EST) 

ARMY  -  $7. 125m 

Family  Medium  TAC  Vehicles  -  $1.5m 

Advanced  Quicklook  Production  Contract  -  $2. 125m 

Bradley  Fighting  Vehicle  System  -  $3. 5m 

DEFENSE  INFORMATION  SYSTEMS  AGENCY  -  $4m 

International  Switched  Voice  System  -  $lm 

Defense  Commercial  Telecommunication  Network  -  $lm  (AT&T) 

Telecommunications  Modernization  Program  -  $lm 

OCONUS  Voice  Transmission  -  $lm 


TOTAL  -  $29. 425m 


STATUS  OF  FY9  3  MENTOR-PROTEGE  FUNDING  ($45M) 


o  Cooperative  Agreements  -  $3  0m 

o  Services  -  Existing  Program  Contracts  -  15m 

$45m 


ATTACHMENT  9 
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Pilot  Mentor-Protege  Program  Status  as  of  7/23/93 


Approved  Mentor  Protege  Agreements: 


36  Mentors.  58  Proteges 


C-Mentor:   Analysis  Technology  Inc. 

North  Stonington,  CT 
Protege  1:  Professional  Consulting  Services  of  Georgia,  Inc. 

Atlanta,  GA 
Protege  2:  MTS,  Inc. 

Johnstown,  PA 
Protege  3:  Jardon  &  Howard  Tech  Inc. 

Winter  Park,  FL 
Protege  4 :  ASFT 

Roswell,  GA 

C-Mentor:   AT&T 

Silver  Spring,  MD 
Protege  1:   Automated  Research  Systems,  Ltd. 

Alexandria,  VA 
Protege  2:   BGD  Associates,  Verona,  NJ 
Protege  3:   RDI  Services,  Washington,  DC 
Protege  4:   Health  Care  Communications,  Reston,  VA 
Protege  5:   Network  Solutions,  Herndon,  VA 


R-Mentor: 
A/F 
Protege : 


Boeing  Co. 
Seattle,  WA 
Pyro  Media 
Seattle,  WA 


C-Mentor:   Digital  Equipment  Corp 

Maynard,  MA 
Protege:    NEWvENTURE  Tech  Corp 

Enfield,  CT 

Mentor:     EG&G  Florida  Inc. 

Kennedy  Space  Center,  FL 
Protege  1:  Foothill  Engineering 

Golden,  CO 
Protege  2:  RM  Rangel,  Inc. 

Rapid  City,  SD 
R-Mentor:   Electronic  Warfare  Associates 
N  Vienna,  VA 

Protege:   Azimuth,  Inc. 

Morgantown,  WV 


C-Mentor:   Electronics  &  Space  Corp. 

St.  Louis,  MO 
Protege:    Lee  Ross  &  Associates 

San  Diego,  CA 


ATTACHMENT  10 
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C-Mentor: 
Protege: 


R-Mentor : 

N 

Protege  1 : 

Protege  2 


C-Mentor: 
Protege: 

C-Mentor: 
Protege : 

C-Mentor: 
Protege: 

C-Mentor: 
Protege  1: 
Protege  2: 
Protege  3 : 
Protege  4 : 


FMC  Corporation,  Ground  Systems  Division 

San  Jose,  CA 

Sioux  Manufacturing  Corporation 

Fort  Totten,  MD 

GE  Aircraft 
Evandale,  OH 

Ferco  Tech 

Franklin,  OH 

Andrews  Machine 

Erlanger,  KY 

General  Dynamics 
Fort  Worth,  TX 
ClarkCo  Corp. 
Houston,  TX 

GTE  Government  Systems  Corporation 
Needhara  Heights,  MA 

Applied  Quality  Communications  (AQC) 
Vienna,  VA 

Kiewit  Support  Services,  Inc. 
Omaha,  Nebraska 
Curry  Contracting  Company 
Atlanta,  Georgia 

M.  A.  Mortenson 
Colorado  Springs,  Co 

American  Eagle  Industries 

Cheyenne,  WY 

J.  M.  Perez  Construction  Co. 

Ray town,  MO 

Sam  Terrell  Industries 

Colorado  Springs,  CO 

R.  D.  Euell  Construction 

Colorado  Springs,  CO 


R-Mentor:   Martin  Marietta, Simulation  and  Automated  Systems 
(Indirect)  Daytona  Beach,  FL 
Protege:    End  to  End,  Inc. 

Virginia  Beach,  VA 

C-Mentor:    Martin  Marietta 

Bethesda,  MD 
Protege:     Standard  Technology  Inc. 

Bethesda,  MD 
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R-Mentor:   McDonnell  Aircraft  Company 

N  St.  Louis,  MO 

Protege  l:  Manufacturing  Technology  Inc. 

Fort  Walton  Beach,  FL 
Protege  2:  Condor  Reliability  Services  Inc. 

Sunnyvale,  CA 
Protege  3:  J.  C.  Carter  Co. 

Costa  Mesa,  CA 
Protege  4:  River  City  Metal  Finishing,  Inc. 

St.  Louis,  Mo 

C-Mentor:   McDonnell  Douglas  Helicopter 

Mesa,  AR 
Protege:    Apache  Aerospace 

White  River,  AZ 

C-Mentor:   McDonnell  Missile  Systems 

St.  Louis,  MO 
Protege:    Almega  Enterprises 

Lakeland,  FL 

C-Mentor:   Northrop  Electronics  System  Division,  Hawthorne  Site 

Hawthorne,  CA 
Protege:    Mandaree  Electronics 

New  Town,  ND 

C-Mentor:   Oskosh  Truck  Corp. 

Oskosh,  WI 
Protege:    Steeltech  Manufacturing,  Inc. 

Milwaukee,  WI 

C-Mentor:   Par  Technologies 

New  Hartford,  NY 
Protege:    Phoenix  Systems  and  Technologies 

Chula  Vista,  CA 

R-Mentor:   Pratt  Whitney 

A/F       West  Palm  Beach,  FL 

Protege:    Semco  Instruments,  Inc. 
Valencia,  CA 

C-Mentor:   Q.E.D.  systems,  Inc. 

Virginia  Beach,  VA 
Protege:    Systems  Software  Standard,  Ltd. 

Virginia  Beach,  VA 
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R-Mentor: 

Raytheon  Company  Missile  Systems  Division 

A 

Andover,  MD 

Protege  1: 

Lau  Technologies 

Acton,  MA 

Protege  2 : 

KW  Microwave 

Carlsbad,  CA 

Protege  3 : 

Valley  Enterprise 

Sandy,  UT 

R-Mentor : 

Raytheon  Company 

Marlborough,  MA 

Protege  1: 

JCA  Technology,  Inc. 

Newbury  Park,  Ca 

Protege  2: 

Advanced  Composite  Technologies,  Inc. 

Sparks,  NY 

Protege  3 : 

Herotek,  Inc. 

Sunnyvale,  CA 

Protege  4 : 

Technology  Research  International,  Inc. 

Calabassas,  CA 

C-Mentor: 

SAIC 

San  Diego,  CA 

Protege: 

Premier  Professional  Systems,  Inc. 

Huntsville,  AL 

C-Mentor: 

SAIC 

San  Diego,   CA 

Protege  1 

Vista  Technology 

El  Palso,  TX 

Protege  2 

Jones  Systems  Concepts,  Inc. 

Huntsville,  AL 

C-Mentor: 

Southwest  Mobile  Systems  Corp. 

St.  Louis,  MO 

Protege: 

LASHCON,  Inc. 

Barry,  IL 

R-Mentor : 

Stewart  &  Stevenson  Services,  Inc. 

A 

Sealy,  TX 

Protege: 

The  Griffin  Lamp  Company 

Shelby,  MS 

C-Mentor: 

Sumitomo  Electric  (SEFOC) 

Greensboro,  NC 

Protege: 

Signal  Communications  (SIGCOM) 

Whitsett,  NC 

R-Mentor: 

SYSCON 

N 

Alexandria,  VA 

Protege: 

Advanced  System  Technology 

Atlanta,    GA 
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C-Mentor: 


Protege: 


C-Mentor: 


Protege: 


C-Mentor : 


Protege: 


R-Mentor : 
A 

Protege: 


C-Mentor: 


Protege  1: 
Protege  2 : 


TRW  Electronic  Systems  Group 
Redondo  Beach,  CA 
Electronic  Specialty 
Vancouver,  WA 

TRW  Electronic  Systems  Group 

Redondo  Beach,  CA 

ETA  Technologies  Corp. 

Los  Angeles,  CA 

TRW  Space  and  Defense  Sector 
Redondo  Beach,  CA 
Frontier  Engineering 
Stillwater,  OK 

United  Technologies  Corp. 
Sikorsky  Aircraft  Divison 
Stratford,  CT 

Bar-Pat  Manufacturing  Co. ,  Inc. 
Bridgeport,  CT 

Westinghouse  Electric  Corp. 
Huntsville  Engineering  Center 
Huntsville,  AL 
Enser  Corporation 
Huntsville,  AL 
Pharris  International 
Madison,  AL 


***NOTE: 


C-  Credit  Only 
R-  Reimbursement 

A-Army 

N-Navy 

A/F-Air  Force 


71-136  0-94-4 
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Approved  Letters  of  Intent: 


11  Mentors,  14  Proteges 


Mentor:   ERM-West,   Inc. 

Walnut  Creek,  CA 
Protege:  Shawnee  Company,  Inc. 

Oakland,  CA 

Mentor:  GE  Aircraft 

Evandale,  OH 
Protege:  J.T.  Slocomb 

Wildwoo,  FL 


Mentor:   Gen  Corp  Aerojet  ESD 

Azusa,  CA 
Protege:  Griff in-Custer  Steel 

Windber,  PA 

Mentor:   Honeywell  Military  Avionics  Division 

St.  Louis  Park,  MN 
Protege  1:  Technetics,  Inc. 

El  Cagon,  CA 
Protege  2:  Prosper  Industries 
Minneapolis,  MN 

Mentor:   Hughes  Aircraft 
Los  Angeles,  CA 
Protege  1:  A.C.,  Inc. 

Huntsville,  AL 
Protege  2:  Federal  Micro  Systems 

Temple  Hills,  MD 

Mentor:   Ingalls  Shipbuilding,  Inc. 

Pascagoula,  MS 
Protege:  Aero  Marine  Products,  Inc. 

Pascagoula,  MS 

Mentor:   Lockheed  Aeronautical  Systems  Co. 

Marietta,   GA 
Protege:  Enginetics  Corp. 

Huber  Heights,  OH 

Mentor:   Olin  Defense  Systems,  Group 

St.  Petersburg,  FL 
Protege:  PCI  Enterprises,  Inc. 

Tampa,  Florida 
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Mentor:   Raytheon  Missile  Systems  Divisions 

Andover,  MD 
Protege:  Raloid  Corp. 

Reistertown,  MD 

Mentor:   Raytheon  Submarine  Signal  Division 

Portsmouth,  RI 
Protege  1:  Amerind,  Inc. 

Alexandria,  VA 
Protege  2:  Amtech  Corp. 

Middletown,  RI 

Mentor:   Rockwell  International,  Rocketdyne  Division 

Canoga  Park,  CA 
Protege:  Metrolaser 

Irvine,  CA 
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Pending  Apnlications:       9  Mentors,  10  Proteges 

Mentor:   Alliedsignal  Technical  Services  Corporation 

Columbia,  MD 
Protege:  JHP  Industrial  Supply  Company 

Syracuse,  NY 

Mentor:   Anadac  Inc. 

Arlington,  VA 
Protege:  A3  Corporation 

Greenbelt,  MD 

Mentor:   Bendix  Field  Engineering  Corp. 

Columbia,  MD 
Protege:  JHP  Industrial 

Syracuse,  NY 

Mentor:   EG&G  Florida,  Inc. 

Kennedy  Space  Center,  FL 
Protege:  Geomatrix,  Inc 

Hyattsville,  MD 

Mentor:   Haliburton  NUS  Environmental 

Gaithersburg,  MD 
Protege:  Ortek 

Green  Bay,  WI 

Mentor:   ITT  Avionics 

Clifton,  NJ 
Protege:  T.U.C.S.  Cleaning  Service 

Orange,  NJ 

Mentor:   Texas  Instruments 

Dallas,  TX 
Protege  1:  McDonald  Technologies  Int'l,  Inc. 

Carrolton,  TX 
Protege  2:  Metelic 

Sunnyvale,  CA 

Mentor:   SAIC 

San  Diego,  CA 
Protege:  Hausley  Engineering,  Inc. 

San  Diego,  CA 

Mentor:   Westinghouse  Electric  Corporation 

Huntsville,  AL 
Protege:  Beowulf  Corporation 

Huntsville,  AL 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF   MANAGEMENT  AND    BUDGET 
WASHINGTON.    D.C.    20503 


OFFICE  OF  FEDERAL 
PROCUREMENT  POLICY 


NOT  FOR  RELEASE  UNTIL 
DELIVERY  AUGUST  3,  1993 


STATEMENT 

OF 

ALLAN  V.  BURMAN 

ADMINISTRATOR  FOR  FEDERAL  PROCUREMENT  POLICY 

BEFORE  THE 

SUBCOMMITTEE  ON  MINORITY  ENTERPRISE,  FINANCE, 

AND  URBAN  DEVELOPMENT 

HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

AUGUST  3,  1993 

Mr.  Chairman  and  Members  of  the  Committee: 

I  appreciate  the  opportunity  to  appear  before  you  today  to 
discuss  the  Office  of  Management  and  Budget  and  the  Office  of 
Federal  Procurement  Policy's  (OFPP's)  oversight  of  government- 
wide  policies  affecting  the  participation  of  small  and  small 
disadvantaged  business  concerns  in  Federal  contracting.   This 
Administration  views  small  and  small  disadvantaged  business 
concerns  as  fundamental  and  critical  sources  of  supply  for  the 
Federal  government  and  their  value  cannot  be  overstated.   Much  of 
our  efforts  to  reduce  the  burdens  imposed  on  business  concerns 
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doing  business  with  the  Federal  government  are  focused  on 
proposals  that  are  designed  to  allow  greater  access  to  small  and 
small  disadvantaged  business  innovation  and  encourage  greater 
small  business  participation  in  Federal  contracting.   My 
statement  today  will  provide  the  Subcommittee  some  insight  into 
the  role  and  authorities  of  OFPP  in  assisting  Small  and  Small 
Disadvantaged  business  concerns,  and  address  those  issues 
specifically  requested  by  the  Subcommittee;  i.e.  1)  placement  of 
Offices  of  Small  and  Disadvantaged  Business  Utilization  within 
Federal  departments  and  agencies,  2)  department  and  agency 
achievements  against  the  small  and  small  disadvantaged  business 
goals,  and  3)  OFPP's  position  relative  to  the  application  of  an 
uniform  government-wide  electronic  data  interchange  system  for 
Federal  procurements. 

BACKGROUND 

Mr  Chairman,  before  discussing  the  specific  issues  raised  in 
your  invitation  letter,  I  would  like  to  discuss  the  some  of  the 
current  facts  regarding  Federal  procurement  and  the  role  of  my 
office  in  the  Federal  procurement  program.   The  Office  of  Federal 
Procurement  Policy  (OFPP)  was  established  by  Congress  in  1974  to 
serve  as  a  central  location  within  the  Executive  Branch  for 
improvement  of  the  Federal  procurement  systems  used  by  the 
executive  agencies.   The  Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  401  et.seo.)  assigns  a  number  of 
responsibilities  to'  OFPP.   These  include,  (1)  issuing  Government- 
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3 
wide  procurement  policies  that  must  be  followed  by  executive 
agencies  and  are  required  to  be  implemented  in  the  Federal 
Acquisition  Regulation  (FAR) ,  (2)  maintaining  the  FAR  System  of 
procurement  regulations,  (3)  developing  Government-wide 
performance  standards  to  be  implemented  by  executive  agencies, 

(4)  providing  leadership  and  coordination  in  the  formulation  of 
executive  branch  positions  on  procurement-related  legislation, 

(5)  overseeing  the  collection,  development  and  dissemination  of 
procurement  data  through  the  Federal  Procurement  Data  System, 

(6)  overseeing  the  Federal  Acquisition  Institute  which  is 
responsible  for  assisting  in  the  development  of  a  competent, 
professional  procurement  workforce  and,  (7)  developing  innovative 
procurement  methods  and  procedures  to  be  tested  by  selected 
executive  agencies. 

In  keeping  with  the  requirements  of  section  6  of  the  OFPP 
Act,  I  regularly  consult  the  Small  Business  Administration  as  we 
carry  out  these  responsibilities.   Our  objective  is  to  insure 
that  the  interests  of  the  small  business  community  in 
participating  in  Federal  procurement  are  fully  considered. 

Mr.  Chairman,  this  Administration  is  determined  that  small 
businesses  receive  a  fair  proportion  of  Federal  procurement 
contract  dollars. 
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4 
Placement  and  Reporting  of  Offices  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBDs) 

With  regard  to  the  first  issue  raised  in  your  invitation, 
Section  221  of  Public  Law  95-507  required  the  establishment 
within  each  agency  having  procurement  powers  of  an  Office  of 
Small  and  Disadvantaged  Business  Utilization  (OSDBU) .   The  law 
stipulated  that  the  OSDBU  be  headed  by  a  Director,  who  was  to  be 
"appointed  by  the  head  of  the  agency"  and  "responsible  to,  and 
report  directly  to,  the  head  of  such  agency  or  to  his  deputy". 
In  addition,  the  office  was  given  responsibility  for 
implementation  and  execution  of  the  functions  and  duties  of 
Sections  8  and  15  of  the  Small  Business  Act;  15  U.S.C.  637  and 
644.   To  foster  uniform  compliance,  OFPP  issued  guidance  to 
agencies  with  procurement  powers  in  the  form  of  OFPP  Policy 
Letter  79-1,  Implementation  of  Section  15  (Yl)    of  the  Small 
Business  Act,  as  amended:  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

Subcommittee  investigations  revealing  apparent  contravention 
of  the  statutory  and  OFPP  Policy  Letter  requirements  regarding 
OSDBU  placement  and  reporting  are  a  matter  of  concern  to  me. 
While  the  Small  Business  Act  places  responsibility  on  the 
departments  and  agencies  to  ensure  placement  of  these  offices,  we 
will  take  action  to  remind  the  agencies  of  the  requirements  of 
Section  221  of  P.L..  95-507  and  will  follow-up  with  them  on  this 
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Section  211  of  Public  Law  95-507   requires  contracts  in 
excess  of  $1,000,000,  in  the  case  of  construction,  and  $500,000 
for  all  others  to  contain  subcontracting  plans.   OFPP  Policy 
letters  80-1,  80-2,  and  80-2,  Supplement  No.  1  were  issued  to 
ensure  government-wide  compliance  with  Section  211  of  P.L.  95- 
507.   The  current  goaling  process  (which  is  discussed  in  detail 
below)  allows  OFPP,  through  SBA,  to  monitor  the  actions  of 
agencies  in  expanding  the  opportunities  of  small  and  small 
disadvantaged  businesses  in  subcontracting.   For  example,  OFPP 
recently  suggested  changes  in  the  treatment  of  Management  and 
Operations  contractors  in  the  goaling  for  the  Department  of 
Energy  that  facilitated  the  establishment  of  more  challenging  and 
meaningful  goals  for  small  and  small  disadvantaged  businesses. 

Annual  Procurement  Goals 

Section  502  of  P.L.  100-656  requires  the  President  to 
annually  establish  two  Government-wide  goals  for  procurement 
contracts.   Under  delegated  authority,  the  OFPP  Administrator 
established  two  government-wide  goals.  The  first  goal  is  the 
award  of  no  less  than  20  percent  of  the  total  value  of  all  prime 
contracts  to  small  business  concerns,  and  the  second  goal  is  the 
award  of  not  less  than  5  percent  of  the  total  value  of  all  prime 
contracts  and  subcontracts  to  small  disadvantaged  business 
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6 
concerns.   The  5  percent  goal  is  really  two  goals,  one  consisting 
of  prime  (direct)  and  Section  8(a)  contracts  and  another  made  up 
of  subcontracts  by  prime  contractors. 

Notwithstanding  the  Government -wide  goals,  each  agency 
establishes  annual  goals  (e.g.  prime  contracts,  subcontracts  and 
small  disadvantaged  business  concerns)  that  represent,  for  that 
agency,  the  maximum  practicable  opportunity  for  small  and  small 
disadvantaged  business  concerns  to  participate  in  the  performance 
of  contracts  awarded  by  the  agency.   Under  the  current  process, 
agencies,  in  consultation  with  the  Small  Business  Administration 
(SBA) ,  develop  these  annual  goals.   Any  disagreements  between  SBA 
and  the  agencies  regarding  the  establishment  of  the  goals  is 
resolved  by  OFPP,  in  accordance  with  15  U.S.C.  644(g),  Section 
15(g)(2)  of  the  Small  Business  Act. 

For  Fiscal  year  1992,  our  review  of  the  available 
procurement  data  indicate  that  the  executive  branch  substantially 
exceeded  the  20%  small  business  and  fell  just  short  of  the  5% 
small  disadvantaged  business  goals.   Of  the  $180.38  billion  in 
total  contract  awards  made  in  FY  1992,  small  business  concerns 
received  22.9%  or  $41.3  billion  in  contract  awards.   Meanwhile, 
small  disadvantaged  business  concerns  received  $8.7  billion,  or 
4.8%  in  prime  contracts  and  $2.5  billion  or  4.3%  in  subcontracts. 
This  includes  prime  contract  awards  to  small  disadvantaged 
business  concerns  of  $3.8  billion  and  to  Section  8  (a)  businesses 
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7 
of  $4.9  billion.   Goals  for  women-owned  businesses  are  also  a 
part  of  this  program.   For  FY  1992,  Women-owned  businesses 
received  over  $2.9  billion,  or  1.6%  in  prime  contracts  and  $1.1 
billion,  or  1.8%  in  subcontracts.   We  are  awaiting  verification 
of  these  data  by  the  Small  Business  Administration,  which  is 
still  receiving  data  from  buying  agencies. 

Generally,  agencies  have  performed  well  in  the  achievement 
of  their  respective  goals.   I  have  enclosed  charts  that  depict 
agencies  accomplishments  relative  to  their  goals  for  FY  92,  91 
and  90.   Again,  however,  I  must  caution  you  on  the  use  of  the  FY 
92  data  until  it  has  been  verified. 

Electronic  Data  Interchange 

We  consider  it  critically  important,  especially  for  the 
small  business  community,  that  Electronic  Data  Interchange  (EDI) 
be  uniformly  and  efficiently  implemented  throughout  the  Federal 
acquisition  community.   We  are  actively  coordinating  efforts  to 
develop  an  Administration  proposal  for  implementing  a  government- 
wide  EDI  system. 

In  the  private  sector,  one-to-one  trading  partner 
relationships  and  customized  procurement  approaches  are  popular. 
In  the  government  sector,  a  one-to-many  relationship  prevails  and 
customization  tends  to  be  replaced  by  the  need  for  uniformity. 
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In  fact,  in  a  recent  hearing  before  the  House  Government 
Operations  Committee,  small  business  concerns  expressed  their 
preference  for  a  single  "face"  from  the  Federal  Government  in  the 
implementation  of  any  EDI  scheme.   I  agree. 

This  small  business  perspective  is  a  principal  guiding 
factor  in  the  way  a  government-wide  Federal  Acquisition  EDI 
system  is  implemented.   An  EDI  system  could  provide  small 
businesses  with  the  opportunity  to  electronically:  1)  access 
50,000  small  purchase  solicitation  opportunities  daily;  2)  select 
specific  solicitations  and  submit  quotes  on  those  of  interest;  3) 
receive  purchase  orders  if  they  are  the  successful  vendor;  and  4) 
access  award  information  if  they  are  not.   In  addition,  an  EDI 
system  could  facilitate  an  improved  payment  process  for  small  and 
small  disadvantaged  businesses.   For  example,  small  businesses 
could  receive  payment  by  government  credit  card  or  by  Electronic 
Funds  Transfer  (EFT) . 

There  are  ample  incentives  for  industry  and  government  to 
support  such  a  system.   For  example,  EDI  is  expected  to  expand 
small  business  opportunities  should  the  system  also  be  used  by 
our  prime  contractors  and  subcontractors.   In  addition,  EDI 
eliminates  substantial  administrative  burdens  for  small 
businesses  and  government.   These  include  accessing  or 
maintaining  multiple  agency  electronic  bulletin  boards  to  obtain 
or  provide  information  on  all  government  small  purchase 
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opportunities  and  providing  or  maintaining  firm  data  to  multiple 
agency  data  bases. 

The  EDI  system  concept  is  being  tested  in  several 
operational  settings  and  the  preliminary  results  are  very 
promising.   I  am  convinced  that  EDI  is  necessary  to  improve  the 
effectiveness,  efficiently,  and  productivity  of  both  industry  and 
government.   To  make  this  happen,  the  support  of  Congress  and 
industry  is  needed.    Legislative  and  administrative  proposals  to 
authorize  the  system's  development  and  implementation  are  under 
consideration . 

New  Initiatives 

There  are  several  other  initiatives  that  we  are  pursuing 
that  we  believe  will  assist  in  increasing  small  and  small 
disadvantaged  business  concern  participation  in  federal 
contracting.   They  are: 

•  Raising  the  Small  Purchase  threshold.   We  are  pursuing 
legislation  that  would  raise  the  Small  Purchase  threshold  so 
that  industry  and  government  may  use  the  small  purchase 
procedures  for  a  larger  number  of  small  dollar  procurement 
actions; 

•  The  National  Space  and  Aeronautics  Administration  (NASA) 
MidRanqe  Test.   We  are  proposing  to  test  simplified 
procurement  procedures  for  procurements  up  to  $500,000; 

•  Revising  the  wav  we  support  Procurement  Fairs.   We  are 
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examining  the  way  we  support  Procurement  Fairs  since  these 
events  are  a  primary  outreach  method  and  a  recent  fair  (i.e. 
Congresswoman  Norton's  Procurement  Fair)  would  lead  us  to 
believe  that  changes  in  the  way  these  events  are  conducted 
may  expand  our  vendor  base  and  vendor  opportunities; 

•  Revising  Cost  and  Pricing  Data  Requirements.   We  are 
working  with  Department  of  Defense  and  the  General  Services 
Administration  and  NASA  to  reduce  burdensome  requirements 
for  firms  to  submit  data  on  the  cost  of  doing  business; 

•  Reduce  the  burdens  for  obtaining  commercial  products.  We 
are  working  to  make  it  easier  for  all  firms  including  small 
businesses  to  supply  commercial  products  to  the  government. 

Conclusion 

We  will  continue  to  work  with  the  Subcommittee  and  Congress 
in  pursing  the  Administration's  initiatives  in  support  of  small 
and  small  disadvantaged  business  concerns. 

That  concludes  my  prepared  remarks,  Mr.  Chairman.   I  will  be 
happy  to  answer  any  questions  you  or  other  Subcommittee  members 
may  have. 
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Statement  of 
Small  Business  Working  Group 
on  the  Section  800  Panel  Report 

August  3,  1993 

The  Small  Business  Working  Group  on  the  Section  800  Panel  Report  was  formed  to 
provide  a  forum  for  trade  and  professional  associations  representing  small  businesses  to  speak 
with  a  united  voice  on  their  assessment  of  the  report  of  the  Department  of  Defense  Advisory 
Panel  on  Streamlining  and  Codifying  Acquisition  Law,  commonly  called  the  Section  800 
Panel.  The  Working  Group  is  comprised  of  associations  representing  nearly  all  segments  of  the 
small  business  community. 

The  Section  800  Panel  was  established  by  Section  800  of  the  FY  1991  DoD 
Authorization  Act  (Public  Law  101-510).  Its  purpose  was  to  review  all  laws  affecting  DoD 
procurement  "with  a  view  toward  streamlining  the  defense  acquisition  process."  During  18 
months  of  work,  the  members  of  the  Panel  worked  diligently  to  fulfill  the  Panel's  charter  and 
meet  the  deadlines  established  by  Congress.  The  Panel  was  assisted  in  its  deliberations  by  staff 
assigned  to  it  by  DoD,  and  by  private  sector  groups,  such  as  the  Council  of  Defense  and 
Aerospace  Industry  Associations  and  the  American  Bar  Association  Section  of  Public  Contract 
Law.  Being  composed  of  private  citizens  as  well  as  Government  officials,  the  Panel's  activities 
were  subject  to  the  Federal  Advisory  Committee  Act,  which  requires  public  meetings. 

Unfortunately,  both  the  structure  of  and  the  time  constraints  on  the  Section  800  Panel 
served  to  discourage  small  business  participation  in  its  deliberations.  For  example,  there  was 
not  a  single  identifiable  small  business  representative  among  the  members  of  the  Panel. 
Further,  the  organizations  representing  small  businesses  lack  the  dedicated  association  staff 
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supported  by  member  companies'  employees  whose  sole  purpose  is  to  influence  the  legislative 
and  regulatory  processes  of  government.  With  their  limited  staff  resources  and  reliance  on 
volunteers,  the  associations  representing  small  businesses  were  not  able  to  respond  in  the 
limited  time  provided  to  the  Panel's  requests  for  information  and  comments  In  any  event,  the 
principal  small  business  groups  were  not  even  included  on  the  Panel's  mailing  list  until 
relatively  late  in  its  deliberative  process. 

The  organizations  comprising  the  Small  Business  Working  Group  advocate  efforts  to 
simplify  and  streamline  the  federal  procurement  system.  We  strongly  believe,  however,  that 
such  efforts  must  focus  on  the  business  realities  of  those  in  the  private  sector,  especially  small 
and  small  disadvantaged  business  concerns.  Based  on  its  recommendations,  it  appears  that  the 
Section  800  Panel  placed  little  emphasis  on  those  factors  that  impede  small  businesses  from 
participating  in  the  government  procurement  process. 

The  Panel's  failure  to  properly  balance  the  business  realities  facing  small  businesses 
with  the  convenience  of  the  Government  buyer  is  most  obvious  in  those  recommendations 
which  the  Panel  claims  would  benefit  small  business,  but  which  the  small  business  community 
opposes.  These  include  the  Panel's  recommendations  for  a  simplified  acquisition  threshold  and 
for  a  change  in  the  time  from  which  the  government  determines  a  discount  for  early  payment. 
These  recommendations,  in  particular,  reflect  the  serious  disconnect  between  the  unambiguous 
objectives  of  the  small  business  community  and  the  natural  bias  of  the  Government 
procurement  officials  that  made  up  the  majority  of  the  Section  800  Panel. 

The  Section  800  Panel's  recommendations  also  would  have  serious  impact  on  existing 
programs  that  provide  contract  opportunities  and  goals  for  participation  by  small  businesses 
and  small  disadvantaged  businesses  with  the  Department  of  Defense.  Indeed,  the  Panel 
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proposes  to  eliminate  all  but  one  such  program  for  any  contracts  meeting  its  very  broad 
definition  of  commercial  item. 

In  addition,  since  the  Section  800  Panel  issued  its  report  in  January,  others  have  used 
its  recommendations  to  justify  their  own  attempts  to  eliminate  these  very  important  programs. 
For  example,  on  June  24,  a  coalition  of  ten  associations  representing  principally  very  large 
federal  contractors  issued  their  Industry  Analysis  of  Chapter  8  -  Commercial  Items,  Report  of 
the  Acquisition  Law  Advisory  Panel.  This  report,  and  the  accompanying  legislation,  would 
eliminate  all  but  one  of  these  set-aside  programs  for  an  even  broader  array  of  contracts. 
More  recently,  on  July  27,  the  House  Committee  on  Armed  Services  adopted  an 
amendment,  introduced  by  Rep.  Curt  Weldon,  to  H.R.  2401,  the  FY94  DoD  Authorization  bill 
that  eliminates  all  of  these  set-aside  programs  under  contracts  for  commercial  items. 

On  June  22,  representatives  of  the  Working  Group  presented  testimony  to  this 
Committee's  Subcommittee  on  Procurement,  Tourism  and  Taxation,  which  discussed  many  of 
the  Section  800  Panel's  recommendations  and  their  effect  on  the  broad  spectrum  of  small 
business.  Today,  we  will  focus  our  testimony  on  just  those  recommendations  of  the  Section 
800  Panel  that  would  impact  directly  those  set-aside  programs  that  assure  that  small  businesses 
and  small  disadvantaged  businesses  have  access  to  government  contract  opportunities. 
Commercial  Items 

The  Section  800  Panel  report  addresses  set-aside  programs  most  explicitly  in  Chapter 
4,  Socioeconomic  Laws,  Small  Business  and  Simplified  Acquisition  Threshold.  In  that  chapter, 
the  Panel  recommends  that  "Congress  replace  the  current  patchwork  of  small  business  laws 
with  a  comprehensive  and  coherent  program  with  clearly  stated  objectives."  However,  the 
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Panel  makes  very  few  specific  recommendations  about  the  form  those  programs  should  take 
However,  in  Chapter  8,  Commercial  Items,  of  its  report,  the  Panel  makes  a  series  of  subtle 
changes  that  would  virtually  eliminate  such  programs  for  most  DoD  contracts. 

The  thrust  of  the  Section  800  Panel's  recommendations  concerning  the  purchasing  of 
commercial  items  is  the  restriction  of  government  contracting  requirements  to  those  existing 
in  the  commercial  marketplace.  Basically,  the  Panel  recommended  that  essentially  commercial 
buying  practices  are  necessary  to  facilitate  the  purchase  of  commercial  items. 

Thus,  for  example,  the  Panel  proposed  to  virtually  eliminate  set-aside  programs  at  both 
the  prime  and  subcontract  levels  for  commercial  items.  After  all,  the  Panel  seemed  to  suggest, 
a  business  in  the  commercial  market  can  contract  with  whom  it  chooses  and  should  not 
receive  any  direction  from  the  Congress.  Indeed,  a  business  in  the  commercial  market  can 
refuse  to  contract  with  another  firm,  just  because  it  is  a  small  business,  or  because  it  is 
principally  owned  by  a  minority  or  a  female. 

The  Panel's  principal  argument  in  favor  of  these  changes  to  current  DoD  contracting 
requirements  is  grounded  upon  the  argument  that  a  commercial  items  vendor  should  not  be 
required  to  alter  the  firm's  accounting,  purchasing  and  contract  administration  practices  in 
order  to  be  able  to  market  to  the  government.  It  argued  that  contractors  of  commercial  items 
cannot  reasonably  be  expected  to  adjust  their  fundamental  practices  with  regard  to  items 
which  in  most  cases  already  have  been  manufactured  and  merely  are  being  furnished  to  the 
government. 

The  small  business  community  has  and  does  support  the  appropriate  use  of  commercial 
practices  for  commercial  items  However,  the  specific  recommendations  of  the  Section  800 
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Panel  raise  serious  questions  about  the  ability  of  small  and  small  disadvantaged  businesses  to 
participate  in  the  federal  market  for  so-called  commercial  items. 
Prime  Contracts  for  Commercial  Items 

The  Section  800  Panel  explicitly  preserves  in  its  commercial  items  section  the  Small 
Business  Small  Purchase  Reserve  (15  U.S.C.  §6440)),  which  reserves  contracts  below  the 
small  purchase  threshold'  for  competition  among  small  business  concerns  unless  the 
contracting  officer  is  unable  to  obtain  offers  from  two  or  more  small  businesses  that  are 
competitive  with  market  prices  and  can  meet  the  government's  requirements.  However,  the 
Panel's  recommendation  appears  to  give  the  Secretary  of  Defense  permissive  authority 
regarding  other  existing  statutory  programs  that  call  for  the  set-aside  of  contracting 
opportunities   for  small  businesses  and  small  disadvantaged  businesses  (e.g.,  Sections  8(a)  and 
Section  15  of  the  Small  Business  Act). 

Excerpt  from  Section  800  Panel  Report 

"(c)  RELATION  TO  SIMPLIFIED  PROCEDURES  -  When  commercial 
items  are  being  procured,  the  provisions  of  this  subchapter,  and  regulations  issued 
hereunder,  shall  take  precedence  over  any  conflicting  regulations  issued  pursuant 
to  section  2304(g);  provided,  however,  that  nothing  in  this  section  shall  affect  the 
set-aside  for  small  businesses  established  by  15  U.S.C.  §  644(j) 

"(d)  SET-ASIDES  PRESERVED.  -  Nothing  in  this  subchapter  shall 
prevent  the  Secretary  of  Defense  from  restricting  the  award  of  prime  contracts  for 
commercial  items  to  any  source  as  may  from  time  to  time  be  prescribed  or 
permitted  by  law." 


1  The  Small  Purchase  Threshold  currently  is  set  as  $25,000.  The  Section  800  Panel 
proposed  to  replace  the  Small  Purchase  Threshold  with  a  Simplified  Acquisition  Threshold  set 
at  $100,000. 
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The  so-called  Industry  Analysis  parallels  the  Section  800  Panel's  recommendations, 
preserving  only  the  set-aside  for  small  businesses  under  the  Small  Business  Reserve,  that  is 
below  $100,000,  for  commercial  items. 

However,  the  Weldon  Amendment  would  eliminate  even  that  class  of  contracting 
opportunities  for  small  businesses. 

Subcontracting  Plans  under  Commercial  Items  Contracts 

The  small  business  community  also  is  concerned  about  the  Section  800  Panel's  proposal 
to  free  suppliers  of  commercial  items  from  any  requirement  to  utilize  small  business  or  small 
disadvantaged  business  concerns  as  subcontractors  and  suppliers. 

The  large  prime  contractor  community  long  has  advocated  the  elimination  of  the  current 
requirement  for  the  application  and  administration  of  subcontract  goaling  requirements  with 
small  businesses  and  small  disadvantaged  businesses  on  a  contract-by-contract  basis.  Many, 
especially  within  the  small  disadvantaged  business  community,  strongly  have  maintained  the 
need  to  have  contract-by-contract  accountability  so  that  a  prime  contractor's  performance  with 
respect  to  its  subcontract  goals  can  be  scrutinized  in  the  same  manner  as  other  elements  of 
contract  performance. 

The  small  disadvantaged  business  community  also  has  advocated  greater  use  of  a  prime 
contractor's  past  performance  with  respect  to  subcontract  goals  as  an  evaluation  factor  in  the 
award  of  future  contract  business.  In  addition,  the  small  disadvantaged  business  community 
has  urged  a  more  stringent  application  of  various  remedies,  including  liquidated  damages,  for 
the  failure  of  a  prime  contractor  to  faithfully  discharge  its  subcontracting  obligations.  The 
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Section  800  Panel  essentially  says  such  matters  have  no  place  at  all  in  the  purchasing  of 
commercial  items. 

The  finding  of  the  Section  800  Panel  seems  to  lack  basic  credibility  given  the  fact  that 
unquestionably  commercial  firms,  such  as  Kodak,  Xerox  and  IBM,  have  been  operating  under 
company-wide  small  and  small  disadvantaged  business  subcontracting  plans  since  1979.  While 
many  of  these  firms  have  found  their  small  business  and  especially  their  small  disadvantaged 
business  goals  to  be  challenging,  it  seems  unreasonable  to  say  that  firms  taken  on  an  overall 
company  basis  cannot  make  an  effort  to  integrate  small  businesses  and  especially  small 
disadvantaged  businesses  into  their  subcontractor  and  supplier  base. 

The  proposal  to  eliminate  subcontracting  requirements  for  commercial  items  poses  an 
even  more  serious  problem  for  small  and  small  disadvantaged  businesses  when  one  takes  into 
consideration  that,  with  the  reduction  in  the  overall  procurement  workforce  in  DoD  and 
throughout  government,  there  has  been  a  drive  to  consolidate  purchases  into  ever  larger  and 
more  diverse  solicitations.  It  is  not  uncommon  for  large  groups  of  services  or  numerous  items, 
not  all  of  which  are  common  or  related,  to  be  grouped  together  into  a  single  solicitation  which 
results  in  the  award  of  a  contract,  often  with  multi-year  options  to  the  winner.  Small  businesses 
rarely  can  win  such  undigestible  large  and  diverse  solicitations.  Thus,  contract  bundling,  as  it  is 
referred  to  in  the  small  business  community,  effectively  eliminates  small  business  concerns 
from  the  government  market. 

The  procuring  agencies  argue  that  contract  bundling  must  take  place  as  a  result  of  their 
real  need  to  reduce  the  number  of  contracts  awarded  and  administered.  They  direct  small 
businesses  to  the  subcontracting  market,  noting  that  prime  contractors  are  required  to  meet 
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goals  for  small  and  small  disadvantaged  business  participation. 

Now  the  Section  800  Panel  has  suggested  that  small  and  small  disadvantaged 
businesses  should  not  look  to  even  the  subcontract  arena  if  the  prime  contractor  is  a  vendor  of 
commercial  items,  actual  or  intended.  That  is  not  much  of  a  prospect,  since  under  the  Section 
800  Panel's  proposal,  few  items  would  fail  to  meet  the  recommended  statutory  definition  of  a 
commercial  item  if  the  contracting  officer  chose  to  say  that  they  did. 

Like  the  Section  800  Panel,  the  so-called  Industry  Analysis  would  eliminate 
subcontracting  plans  under  commercial  item  contracts. 

The  Weldon  Amendment,  however,  would  preserve  subcontracting  plans  under 
commercial  item  contracts. 
Commercial  Items  -  Definition 

One  can  better  understand  the  Working  Group's  concern  with  the  Section  800  Panel's 
proposal  elimination  of  all  but  one  set-aside  program  for  commercial  items  after  examining  the 
Panel's  definition  of  a  commercial  item. 

The  Section  800  Panel's  definition  of  "commercial  item"  recognizes  three  classes  of 
items  that  would  be  freed  from  existing  requirements  for  small  business  and  small 
disadvantaged  business  participation,  as  well  as  a  whole  host  of  other  statutory  requirements. 
First,  it  recognizes  those  products  which  actually  have  been  sold  to  the  public  in  substantial 
quantities.  Second,  it  recognizes  those  products  sold  to  the  government  and  whose  sales  to  the 
general  public  "are  a  small  portion  of  total  sales  of  that  item".  Finally,  it  recognizes  those 
items  that  "will  be  offered  ...  to  the  general  public"  whether  or  not  any  public  sales  actually 
are  made. 
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Thus,  the  Panel's  recommended  definition  of  commercial  item  includes  items  that  have 
not  yet  met  any  test  of  "commerciality"  and  may  as  yet  have  had  no  sales  to  anyone,  since 
they  are  still  in  development  but  intended  for  the  commercial  marketplace. 

The  definition  of  commercial  item  in  the  so-called  Industry  Analysis  is  even  broader 
than  that  recommended  by  the  Section  800  Panel.  First,  it  includes  items  leased  by  the 
Government  within  the  definition  of  commercial  item.  Second,  and  more  important,  it  extends 
the  definition  of  commercial  items  to  all  commercial  services  without  providing  a  definition  of 
commercial  service.  Deliberations  by  the  Section  800  Panel  reflect  that  it  was  unable  to  arrive 
at  a  definition  of  commercial  services  and,  in  essence,  every  service  will  rise  to  meet  the 
definition  of  a  commercial  item  under  the  Industry  Analysis. 

The  Weldon  Amendment,  while  purporting  to  adopt  the  Section  800  Panel's 
recommendation,  significantly  modifies  that  recommendation.  The  Weldon  Amendment,  like 
the  Industry  Analysis,  extends  the  definition  of  commercial  item  to  such  items  leased  by  the 
Government.  In  addition,  it  would  recognize  as  a  commercial  item  an  item  which  is  not  yet 
available  in  the  commercial  marketplace,  but  will  be  available  in  time  to  meet  the 
Government's  delivery  schedule. 

The  Small  Business  Working  Group  recognizes  that  it  is  important  for  the  government 
to  be  able  to  acquire  leading-edge  technology-driven  products.  Indeed,  many  such  products  are 
developed  and  sold  by  small  business  entrepreneurs.  However,  we  question  whether  a  firm 
should  be  able  to  free  itself  from  a  broad  array  of  statutory  requirements  merely  on  the  basis  of 
a  declaration  that  it  intends  to  offer  a  product  to  the  general  public. 
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The  definition  offered  by  the  Panel  does  not  even  apply  any  time  limitation  on  a  firm's 
ability  to  fulfill  its  intent  to  sell  such  products  in  substantia]  quantities  to  the  general  public. 
How  long  can  a  product  which  is  intended  to  be  sold  in  substantial  quantities  fail  to  meet  such 
a  test  of  commerciality?  The  Panel  has  left  that  question  unanswered. 

The  Working  Group  fears  that  a  firm  could  use  its  purported  offer  of  a  product  or 
service  to  the  general  public,  whether  or  not  there  is  a  commercial  market,  as  a  means  of 
avoiding  various  statutory  requirements.  Indeed,  such  a  firm  could  say  it  is  trying  to  build  a 
commercial  market  for  years  without  ever  succeeding,  while  nonetheless  doing  a  very  brisk 
and  profitable  business  with  the  government. 
Small  Business  Small  Purchase  Reserve 

Another  recommendation  of  the  Section  800  Panel  that  would  have  a  serious  and 
direct  impact  on  small  businesses  is  its  proposal  to  eliminate  the  current  small  purchase 
threshold  of  $25,000  and  replace  it  with  a  new  "simplified  acquisition  threshold"  at  a  level  of 
$100,000,  to  be  adjusted  every  fifth  year  for  inflation. 

This  is  one  of  those  issues  on  which  there  has  been  a  serious  disconnect  between  the 
Section  800  Panel  and  the  small  business  community.  The  Panel's  report  states: 
"The  Panel  believes  that  adoption  of  the  $100,000  threshold  continues  the 
Government's  commitment  to  socioeconomic  (and  other  regulatory)  programs,  reduces 
the  barriers  to  small  and  small  disadvantaged  business  participation  in  Government 
contracting,  and  streamlines  the  defense  acquisition  system."  (emphasis  added) 
In  fact,  the  small  business  community  strongly  believes  that  this  proposal  would  foster  new 
barriers  to  participation  in  the  government  market.  The  Working  Group's  June  22nd  statement 
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to  the  Subcommittee  on  Procurement,  Taxation  and  Tourism  spells  out  our  detailed  concerns 
and  recommendations  with  respect  to  the  small  purchase  threshold. 

In  addition,  while  we  recognize  that  the  Section  800  Panel  recommended  that  the 
current  Small  Business  Small  Purchase  Reserve  also  be  raised  to  $100,000,  others  are  using  the 
opportunity  of  consideration  of  a  small  purchase  threshold  increase  to  oppose  a  similar 
increase  in  the  statutorily-linked  Small  Business  Reserve. 

For  example,  the  Council  of  Defense  and  Space  Industry  Associations,  which  is  made 
of  most  of  the  same  associations  that  prepared  and  endorsed  the  so-called  Industry  Analysis, 
has  announced  its  opposition  to  raising  the  Small  Business  Small  Purchase  Reserve  at  the  same 
time  the  small  purchase  threshold  is  raised.  These  associations  report  that  their  members  have 
"expressed  concern  that  the  dramatic  increase  in  the  threshold  level  for  the  small  business 
reservation  will  deny  them  access  to  R&D  and  study  contracts  which  now  constitute  a 
significant  share  of  their  business  base  .  .  .  ." 

In  addition,  the  Weldon  Amendment,  unlike  the  Section  800  Panel  recommendation  it 
purports  to  mirror,  would  eliminate  the  existing  small  business  threshold  and  establish  in  its 
stead  a  simplified  acquisition  threshold  set  at  $100,000,  and  maintain  the  Small  Business  Small 
Purchase  Reserve  at  $25,000. 

Summary 

The  small  business  community's  experience  with  the  Department  of  Defense  or, 
indeed,  the  procurement  community  as  a  whole,  generally  has  not  been  commensurate,  in 
practical  terms,  with  the  oft-repeated  statement  encouraging  small  and  small  disadvantaged 
business  participation  as  a  national  policy.  Without  protections  in  the  contract  formation 
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process,  the  contract  administration  process  and  the  disputes  resolution  process,  small  firms 
have  gotten  very  rough  treatment  at  the  hands  of  the  procurement  workforce.  The 
recommendations  of  the  Section  800  Panel  do  little  to  improve  this  situation,  and  in  some 
situations  would  make  it  considerably  worse.  This  is  particularly  true  for  programs  that 
provide  contract  opportunities  and  goals  for  participation  by  small  businesses  and  small 
disadvantaged  businesses. 

While  many  of  the  recommendations  of  the  Section  800  Panel  fulfill  its  mandate  to 
eliminate  out-dated  statutes  and  codify  existing  law,  others  make  many  significant  changes  to 
the  existing  process.  Our  preliminary  analysis  suggests  that  their  impact  on  the  small  business 
community  creates  reason  for  serious  concern. 
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Sub-Committee  on  Minority  Enterprise,  Finance  and 

Urban  Development 

Hearing  on  Department  of  Defense  Procurement  Programs 


Widespread  Exclusion  of  Minority  Travel  Agencies 
From  The 
Defense  Department  Travel  Programs 


August  2,  1993 
Submitted  by: 
Interamerican  Travel 
Agents  Society  (ITAS) 
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S!13iS.tSi?S3S!B#a£|D,f-2"!''  (D°D)  Sma11  Disadvantaged 
Business  utilization  (SDB   mandate,  there  has  been  le^  i-h^n  1S 

SDB  participation  in  the  DOD's  massive  four  billon  dollar  travel 

SrESTn  ^l0'   thS  milita^'s  travel  is  handled  by  the 

viroin  f b^LUne  Traf!iC  °fficeS  (SAT0^   SAT0  is  »   Arlington, 
Virginia  based  corporation  wholly  owned  by  the  U.S   Airlines  and 
operating  as  a  full  serviced  travel  company  with  a  staff     2   1 
persons  providing  official  and  leisure  travel  services    ?ts 
sister  agency,  the  Combined  Airline  Traffic  Offices  ??ATO) 
handles  virtually  all  of  the  Congressional  travel    (     ' 
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U.S.  MARINE  CORPS 

According  to  available  information,  minority  owned  travel 
agencies  have  never  participated  in  the  U.S.  Marine  Corps  travel 
program.   The  Marine  Corps  does  not  use  set-asides  nor  does  it 
require  prime  contractors  to  subcontract  with  small  disadvantaged 
businesses. 

A  Request  for  Proposal  was  recently  issued  for  the  Marine  Corps 
Combat  Development  Command,  Quantico,  Virginia.   The  estimated 
dollar  volume  is  approximately  $4.2  million.   The  bid 
solicitation  contains  the  usual  boiler  plate  language  but  does 
not  actually  require  minority  subcontracting.   See  Solicitation 
#M00264-93-R-0004. 

The  Marine  Corps  contracts  are  suitable  in  size  for  SDB  set-aside 
but  the  Marine  Corps  has  steadfastly  refused  to  create 
opportunities  that  would  encourage  minority  travel  agency 
participation  in  any  form. 
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U.S.  NAVY 


Over  the  last  seven  years,  the  U.S.  Navy  has  awarded 
approximately  $700  million  in  regional  contracts  for  official 
travel  services.   Less  than  one  half  of  one  percent  of  this  total 
has  been  awarded  to  minority  owned  travel  agencies.   Under  the 
Navy's  travel  services  program,  prime  contractors  can  satisfy  the 
small  business  and  small  disadvantaged  business  subcontracting 
requirements  by  using  non-travel  directed  services  such  as 
courier  services. 

In  addition,  every  five  years,  the  Navy  awards  fifty  or  more 
smaller  contacts  for  unofficial  (leisure  travel)  only.   These 
contracts  are  much  smaller  in  size  and  are  ideally  suited  for 
small  disadvantaged  travel  agencies.   Yet  not  one  contract  has 
been  awarded  to  a  SDB. 
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DEPARTMENT  OF  THE  ARMY 


The  Department  of  the  Army  awards  regional  travel  service 
contracts  (multi-state) .   So  far  there  has  been  minimum  minority 
travel  agency  participation.   At  least  the  Army  requires 
meaningful  subcontracting  plans.   The  subcontractor  and  the 
location  have  to  be  identified  in  the  bid  proposal. 
Subcontracting  plans  are  now  reviewed  as  a  part  of  the  evaluation 
process.   Moreover,  five  percent  of  the  Regional  Travel  contracts 
must  be  set  aside  for  small  disadvantaged  businesses  and  five 
percent  for  small  businesses.   These  more  stringent  requirements 
were  recently  implemented,  so  there  have  been  no  measurable 
results. 
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U.S.  AIR  FORCE 


The  Air  Force  is  the  only  military  component  to  actually  set 
aside  contracts  for  small  disadvantaged  businesses  (SDBS) .   To 
date,  at  least  five  contracts  have  been  awarded  to  SDBS  to 
provide  travel  services  to  Air  Force  bases.    At  least  five 
others  are  pending  award. 

Although  the  Air  Force  should  be  recognized  for  its  efforts,  the 
contractual  requirements  are  quite  onerous  and  extremely 
difficult  for  SDBS  to  comply  with. 
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In  addition  to  providing  personnel,  all  military  branches  require 
the  contractor  to  provide  equipment  and  materials  to  perform  the 
management  and  operation  of  travel  offices.   In  addition,  the 
contractor  has  to  pay  a  discount  on  official  travel  and  a 
concession  fee  on  unofficial  (leisure)  travel  services.   In 
reality,  this  represents  a  percentage  of  the  agencies' 
commissions.   Moreover,  the  SDB  bidders  must  have  the  capability 
to  cover  the  government's  receivables  for  30-60  days.   These 
practices  and  other  onerous  requirements  have  discouraged  SDB 
participants  in  the  only  set-aside  programs. 

Subcontracting  Plans 

There  are  some  instances  in  the  past  where  the  military's 
subcontracting  programs  have  been  subverted  by  the  mega  travel 
agencies.   Often  a  prime  bidder's  actions  may  be  within  the 
guidelines  and  still  violate  the  spirit  and  intent  of  the  law. 
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Defense  Contractors 


Whereas  the  following  Defense  Contractors  may  use  other  services 
provided  by  minority  businesses,  they  do  not  use  minority  owned 
travel  agencies: 

1.  Hughes  Aircraft 

2.  McDonnell  Douglass 

3.  Goodyear 

4 .  Northrup 

5 .  Gruman 

6.  General  Dynamics 

7 .  Chevron 

8.  Mobil  Oil 

9.  Motorola 

10.  Union  Carbide 

11.  Textron  Inc. 

12.  Reynolds  Metal  Co. 

13.  Johnson  and  Johnson  Inc. 

14 .  Sun  Company 

15.  Monsanto 

16.  Dyncorp 
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LIGHTCOMss. 


INTERNATIONAL 

WORLlymnf  TFl  [COMMUNICATIONS 


August  2,  1993 


Honorable  Kweisi  Mfume 

Chairman 

Minority  Enterprise,  Finance  and  Urban  Development  Sub-Committee 

House  Small  Business  Committee 

568  A  Ford  House  Office  Building 

Washington,  DC  20515 


RE:  Waiver  Policy  for  SDB's  in  the  Telecommunications  Industry 


Dear  Congressman  Mfume: 

In  the  aftermath  of  a  recent  General  Services  Administration  Board  of  Contract  Appeals 
(Sonicraft,  Inc.,  V.  Defense  Information  Systems  Agency,  GSBCA  No.  11750-P,  a  fervent 
discussion  has  arisen  as  to  the  treatment  of  8  (a)'s  and  SDB's  by  the  government.  SDB's  and 
8  (a)'s  feel  they  are  being  kept  out  of  vital  and  profitable  industries  because  of  DOD's  rigid 
interpretation  of  the  50  percent  subcontracting  limit  contained  in  DFARS  252.219-7006  and 
FAR  52.219-14.  SDB's  and  8  (a)'s  are  of  the  opinion  that  the  current  interpretation  of  said 
clauses,  as  evidenced  by  the  position  of  the  GSBCA,  contravenes  the  government's  interest  in 
promoting  their  share  in  government  contracts. 

Attached,  please  find  Lightcom's  analyses  of  the  Small  Business  Act  on  which  the  applicable 
DOD  clauses  (DFARS  252.219-7006  and  FAR  52.219-14)  are  based,  its  analyses  of  Congress; 
intent  in  enacting  the  SBA  and  a  suggestion  for  the  adoption  of  a  waiver  policy  to  be  adopted 
by  DOD  in  order  to  achieve  the  goals  Congress  envisioned  when  passing  the  SBA. 


1 101  15th  Street,  Northwest    Suite  415.  Washington.  DC  20005    (202)  775-6998    Fax  (202)  466-2123 
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SUGGESTIONS  FOR  THE  ADOPTION  OF  A  GENERAL  WAIVER 

POLICY  FOR  SMALL  DISADVANTAGED  BUSINESSES 

IN  THE  TELECOMMUNICATIONS  CIRCUIT  INDUSTRY 


INTROPUCTIQN 

Since  the  divestiture  of  AT&T,  Small  Disadvantaged  Businesses  ("SDB's")  have 
attempted  to  gain  access  to  the  multi-billion  dollar  telecommunications  industry  in  a  variety 
of  ways,  from  offering  telephone  installation  services  to  reselling  telecommunications  circuits 
to  government  and  non-government  customers.  SDB's  have  had  limited  success  doing 
business  with  the  Federal  Government  as  bonified  resellers  of  telecommunications  circuits, 
largely  due  to  a  restrictive  interpretation  of  what  is  known  as  the  "Limitation  on 
Subcontracting"  clause  or  "50%  rule"  as  set  forth  in  the  Federal  Acquisition  Regulations 
("FAR")  as  clause  52.219-14.  This  clause  mandates  that  contractors  to  the  Federal 
government  provide,  with  their  own  labor  resources,  at  least  fifty  percent  (50%)  of  the  total 
cost  of  the  labor  for  performing  the  applicable  contracts.  However,  this  clause  has  been 
applied  by  the  Government  to  the  disadvantage  of  SDB's  because  it  does  not  take  into 
account  industries  like  the  telecommunications  industry  which,  pursuant  to  regulations,  are 
controlled  by  government  enforced  tariffs  which  have  incorporated  therein  certain  labor 
costs.  Thus,  SDB's  are  in  need  of  a  waiver  from  strict  interpretation  of  the  50%  rule  in  that 
they  should  be  governed  by  the  labor  they  provide  and  not  by  certain  labor  costs  which  are 
incorporated  in  the  above-mentioned  tariffs. 


ANALYSIS 

The  FAR  clause  52.219-14  as  well  as  DFARS  252.219-7006  are  statutorily  derived 
from  similar  provisions  of  the  Small  Business  Act,  15  U.S.C.  637, 644  (1988).  Section  644(o) 
(1)(A)  and  (B)  requires  that  small  business  concerns  perform  at  least  50%  of  an  awarded 
contract.  Although  these  provisions  are  primarily  concerned  with  set-aside  programs, 
Congress'  reasoning  is  equally  applicable  to  competitive  procurement  procedures.  In 
enacting  said  provisions,  Congress  intended  to  address  two  concerns.  (See  H.R.  Rep.  No. 
99-718,  99th  Congress,  2nd  Sess.  (1986),  pp.  295-299.)  Firstly,  Congress  was  concerned 
about  excessive  subcontracting  of  SDB's  undermining  the  goals  of  the  Small  Business  Act 
and  amounting  to  mere  "brokering"  for  big  companies,  in  clear  excess  of  normal  industry 
practices.  Secondly,  Congress  wanted  to  establish  a  clear  guideline  for  SDB's  in  order  for 
them  not  to  have  to  "hazard  a  guess"  as  to  the  response  of  the  government  to  a  particular 
subcontracting  arrangement 

Of  "more  import"  than  the  50%  rule,  however,  was  the  Act's  goal  to  "expand"  the 
industrial  base  at  the  prime  contract  level  and  encourage  market  entrance  of  new 
companies.  Id.  at  297. 
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The  fact  that  Congress  intended  the  50%  rule  for  subcontracting  to  be  subordinate 
to  the  goals  of  broadening  the  industrial  base  and  encouraging  market  entrance  of  new 
companies  is  further  evidenced  by  the  following  recommendations  by  Congress: 

H.R.  Rep.  No.  99-718,  99th  Congress,  2nd  Sess.  (1986)  recommended  that 

a)  each  industry  category  for  SDB's  be  opened  up  to  set-aside  awards,  enacted 
as  15  U.S.C.  644  (a)(3); 

b)  size  categories  for  SDB's  in  industry  categories  in  which  more  than  30  percent 
of  the  contracts  were  awarded  to  SDB's  be  lowered  in  order  to  avoid  the 
dominance  of  "truly  small"  companies  by  bigger  small  companies.  H.R.  99-718, 
pp.  255-299; 

c)  a  formula  be  found  which  allows  small  businesses  to  compete  in  open 
competition  [Id.]. 


DISCUSSION 

In  many  cases,  the  government's  goal  of  increasing  the  industrial  base,  as  evidenced 
by  those  recommendations,  may  conflict  with  the  interest  in  strict  enforcement  of  the  50% 
rule  in  order  to  deter  "brokerage".  It  may  prove  impossible,  for  instance,  to  open  up  each 
category  of  industry  for  SDB's  if  the  50%  rule  prevents  them  from  being  able  to  fulfill  the 
contract  in  the  first  place  or  poses  too  high  of  an  entrance  barrier  for  prospective  market 
entrants.  This  is  especially  true  in  the  telecommunications  industry  where,  due  to  the 
divestiture  of  AT&T,  only  large,  highly  regulated  companies  such  as  the  "baby  bells",  Sprint 
and  MCI  are  able  to  provide  network  services. 

In  such  a  case,  strict  enforcement  of  the  50%  rule  as  currently  interpreted  by  the 
government  would  in  fact  contravene  the  Act's  goals,  since  it  prevents  SDB's  from  effectively 
competing  with  the  large,  major  telecommunications  carriers.  To  address  such  potential 
conflicts,  Congress  introduced  legislation  allowing  the  Small  Business  Administration 
("SBA")  to  change  the  50%  rule  for  certain  industry  categories,  if  said  rule  does  not  reflect 
standard  industry  practice  in  that  category;  thus,  Congress  has  statutorily  given  preference 
to  the  goal  of  broadening  the  industrial  base  and  encouraging  market  contracts  over  the 
50%  rule  subcontracting  clause. 

The  impact  of  the  50%  rule  has  continued  to  negatively  impact  SDB's  as  evidenced 
by  a  recent  General  Services  Administration  Board  of  Contract  Appeals  decision  which 
strictly  interpreted  the  50%  rule;  and  in  doing  so  ignored  SDB's  who  operate  as  bonafide 
resellers  of  telecommunications  circuits  who  are  required  to  adhere  to  tariffs  (See  Sonicraft, 
Inc.  v.  Defense  Information  Systems  Agency;  GSBCA  No.  111750-P,  1992).  Thus,  in 
situations  where  Congress'  intent  to  broaden  the  industrial  base  and  encourage  new 
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entrances  conflicts  with  the  50%  subcontracting  goal,  the  former  takes  precedence.  Hence, 
the  fact  that  the  agency's  regulations  do  not  contain  a  waiver  provision  similar  to  15  U.S.C 
644  (o)(2)  can  only  be  attributed  to  regulatory  oversight. 


RECOMMENDATIONS 

It  is  therefore  recommended  that  a  waiver  policy  be  adopted  based  on  15  U.S.C.  644 
(o)(2)  for  SDB's: 

(i)  in  which  retail  services  which,  by  nature,  require  more  than  50% 
subcontracting;  such  services  are  comparable  to  those  offered  by  travel 
agencies;  including  labor  costs  of  airlines,  for  instance,  would  make  it 
impossible  for  travel  agencies  to  comply  with  the  50%  rule,  thereby 
limiting  competition  to  bigger  companies  not  subject  to  the  50%  rule. 

(ii)  in  which  subcontracting  of  more  than  50%  is  standard  industry 
practice. 

(iii)      which  are  dominated  by  an  oligopoly  of  big  companies. 

In  some  cases,  exemptions  have  already  been  granted  to  the  telecommunications 
industry  for  labor  costs  expended  by  monopoly  providers  with  which  the  prime  contractor 
was  forced  to  contract  (i.e.,  local  telecommunications  providers  or  foreign  PTTs).  There 
is  no  rationale  for  not  extending  this  polio/  to  industries  dominated  by  oligopolies.  In 
certain  industries,  such  as  the  telecommunications  industry,  the  SDB  prime  contractor  is 
forced  to  contract  with  one  of  the  "giants"  dominating  the  industry.  It  is  conceded,  however, 
that  safeguards  have  to  be  established  in  order  to  prevent  mere  "brokering"  by  the  SDB's 
for  the  dominating  companies  in  order  to  extract  a  higher  price  from  the  government. 
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Testimony  Before  the  Joint  Committee  on  Printing 

Mr.  chairman  and  Members  of  this  Committee.   Thank  you  for 
this  opportunity  to  speak  with  you  today  about  the  Government 
Printing  Office's  (GPO)  Set-Aside  Program  for  Small 
Disadvantaged  Businesses  (SDB). 

Minority  Americans  have  long  recognized  that  economic 
opportunity,  more  that  anything  else,  is  the  key  to  true 
freedom  and  equality.   For  this  reason,  several  years  ago  some 
minority  printers  requested  that  Congress  assist  them  in 
gaining  opportunities  to  participate  in  contracting  for 
Government  printing. 

The  result  of  this  effort  was  the  enactment  of  Section  843  of 
the  Defense  Authorization  Act  of  FY  1989.   This  legislation 
required  the  Public  Printer  to  establish  a  test  program  for 
FYs  1989  and  1990  to  assist  SDBs  in  winning  printing  and 
binding  contracts  required  for  the  Department  of  Defense  (DoD) . 

Subsequent  legislation,  section  401  of  Public  Law  101-574  and 
Section  806  of  Public  Law  102-484,  extended  the  program 
through  FY  2000.   These  extensions  represent  gpo's  commitment 
to  expand  contracting  opportunities  for  SDBs  and  itB 
recognition  of  the  many  positive  benefits  the  program  provides 
for  SDBs . 

During  FY  1989,  the  program  was  implemented  only  in  gpo's 
Central  Office  to  assure  that  any  implementation  problems 
could  be  resolved  before  going  nationwide.   The  program  was 
expanded  nationwide  on  October  1,  1989,  and  has  proven  to  be 
invaluable  in  increasing  gpo's  visibility  in  the  minority 
business  community. 

Under  the  program,  GPO's  monetary  goal  for  each  fiscal  year  is 
an  amount  not  to  exceed  five  percent  of  the  total  value  of 
printing  procured  for  DoD  in  the  preceding  fiscal  year. 
Attachment  1  shows  the  fiscal  year  goals  and  achievement  rate, 
beginning  with  FY  89  thru  the  first  six  months  of  FY  93. 

There  are  currently  882  sdbs  on  our  SDB  bid  list.   This 
represents  an  increase  of  269  SDBs  since  June  1990. 
Attachment  2  provides  a  brief  summary  of  the  number  of  jobs 
and  total  value  per  contractor. 

There  are  many  beneficial  aspects  to  GPO's  SDB  Program. 
Perhaps  the  most  important  is  providing  technical  assistance. 
SDBs,  like  all  Government  contractors,  have  a  great  fear  of 
bureaucratic  "red  tape."   We  have  been  able  to  convince  SDBs 
that  doing  business  with  GPO  is  not  as  threatening  as  they  had 
supposed  it  to  be  and,  in  most  cases,  will  be  beneficial  for 
them. 
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Another  important  benefit  of  the  program  is  that  the  rotation 
of  bidders  is  faster.   To  further  assist  sdbb,  gpo  has 
programmed  its  computer  to  Include  at  least  one  SDB  on  every 
procurement  action,  if  there  is  an  sdb  capable  of  producing 
the  job. 

However,  the  increased  bid  opportunities  of  prior  fiscal  years 
has  been  eroded  by  the  decrease  in  the  amount  of  printing 
requirements  DoD  sends  to  GPO  for  procurement.   In  the  latter 
part  of  FY  92,  GPO  noticed  that  fewer  jobs  were  being  awarded 
to  SDBs  under  the  program.   Upon  review,  it  appeared  that 
overall  DoD  work  was  down.   Attachments  3  and  4  note,  in 
summary,  the  change  in  the  number  and  value  of  procurements 
from  FY  89  through  the  first  six  months  of  FY  93. 

SDBs  are  equally  concerned  about  the  decrease  in  dod  printing 
procurements .   we  have  received  many  calls  from  SDBs  about  the 
decrease  in  DoD  work  and  their  sense  of  discouragement.   Many 
SDBs  rely  on  federal  procurements  for  the  bulk  of  their  work. 
Unless  they  are  able  to  replace  lost  DoD  opportunities  with 
commercial  contracts,  they  will  not  be  able  to  remain  in 
business.   And  we  all  know  that  set-aside  programs  such  as 
GPO's  are  necessary  mainly  because  minorities  have  not  been 
given  equal  access  to  the  commercial  market. 

There  is  every  indication  that  in-house  printing  by  the 
Defense  Printing  Service  is  having  a  negative  effect  on  the 
SDB  Program.   Some  SDBs  are  especially  concerned  about  the 
Defense  Printing  Service's  acquisition  of  DocuTech  duplicating 
systems  for  use  in  its  printing  plants.   It  is  their  feeling 
that  the  work  produced  on  this  equipment  greatly  impacts  on 
the  type  and  volume  of  work  for  which  they  had  previously 
competed.   Some  term  contracts,  which  had  been  set  aside  in 
previous  fiscal  years  are  not  being  renewed.   The  loss  of 
these  contracts  is  significant  because  term  contracts  have 
been  a  necessary  component  in  helping  GPO  reach  its  fiscal 
year  set-aside  goals.   In  FY  92,  term  contracts  accounted  for 
54  percent  of  the  total  dollar  value  of  all  awards. 

Perhaps  more  critical  is  the  fact  that  an  overall  decrease  in 
DoD  printing  affects  our  future  goals.   By  law,  we  can 
allocate  not  more  that  5%  of  total  dod  procurements  through 
GPO.   if  the  total  dollars  are  significantly  lower  than  prior 
fiscal  years,  our  set-aside  goal  is  lower.   For  instance, 
there  was  a  13%  decrease  in  DoD  printing  procurements  from  FY 
91  to  FY  92.   In  FY  92,  our  goal  was  $10.31.   Our  FY  93  goal 
is  $9.13  million.   When  compared  to  our  goal  just  three  years 
ago  (FY  90  =  $11.42  million),  there  has  been  a  20%  decline  in 
DoD  procurements.    Lower  set-aside  goals  provide  little 
incentive  for  SDBs  to  participate  in  GPO's  sdb  program. 

At  the  current  rate,  it  is  unlikely  that  GPO  will  meet  its  FY 
93  goal.   Through  March  31,  we  have  awarded  only  793  contracts 
having  a  total  value  of  $2,002,373.00  or  21.9%  of  our  goal. 
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rhia  compares  to  1,203  contracts  having  a  total  value  of 
$3,804,220.00  for  the  same  period  In  FY  92.   If  we  continue  at 
this  rate,  the  total  dollar  value  of  6et-asides  will  be  only 
$4  million. 

The  success  of  GPO's  SDB  Program  affects  DoD's  overall 
set-aside  goals  since  GPO's  awards  are  credited  towards  DoD's 
set-aside  goal.   if  we  are  really  serious  about  providing 
expanded  opportunities  for  SDBs,  then  we  will  have  to  look  at 
ways  to  insure  that  an  adequate  number  of  requirements  are 
sent  to  gpo  to  meet  our  set-aside  goal.   similarly,  we  need  to 
maintain  a  level  of  overall  DoD  procurements  so  that  we  will 
have  a  reasonable  goal  the  following  fiscal  year.    Our 
program  has  been  extended  thru  FY  2000.   However,  you  cannot 
get  full  participation  if  SDBs  know  they  will  be  competing  for 
a  share  of  increasingly  small  dollar  amounts.   sdbs ,  like  all 
good  businesses,  are  looking  for  real  and  meaningful 
contracting  opportunities. 

The  SDB  program  has  not  been  without  other  problems .   Too 
often,  our  contracting  officers  meet  resistance  when  they  set 
aside  certain  printing  requirements,  especially  term 
contracts .   some  components  of  DoD  have  indicated  in  no 
uncertain  terms  that  they  don't  want  their  work  to  go  to  SDBs, 
while  others  have  been  more  subtle. 

We  need  DoD  to  share  our  commitment  to  make  our  program  one  of 
the  most  successful  set-aside  programs  in  the  Federal 
Government.   The  program  is  a  worthwhile  effort.   It  has 
provided  more  opportunities  for  SDBs  to  participate  in  our 
procurement  activities  and  has  increased  the  number  of 
contract  awards  to  SDBs  for  the  printing,  binding,  and  related 
services  needed  by  the  DoD.   We  need  your  help  to  insure  that 
these  opportunities  are  not  further  eroded. 

Mr.  chairman,  this  concludes  my  statement.   I  will  be  pleased 
to  answer  any  questions  you  may  have. 


ALICE  S.  JENNINGS 
Director,  Small  Disadvantaged 
Business  Program 

05-14-93 
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Fiscal  Year 


89 
90 
91 
92 
93 


Attachment  1 


sdb  Set-Aside  Goals  by  Fiscal  Tear 


Goal 

Amount  Awarded 

Percent 

(Millions) 

of  Goal 

$10.65 

$4,311,303.00 

40.91 

$11.69 

$9,619,446.00 

62.3 

$10.42 

$6,380,165.00 

80.42 

$10.31 

$9,618,538.00 

93.3 

$9.13 

$2,002,373,003 

21.93 

1  Program  activated  in  mid-January  1989. 

2  Program  suspended  for  three  months  while  legislation  to 

extend  program  for  additional  years  pending. 

3  First  six  months  of  the  fiscal  year. 


BOSTON  PUBLIC  LIBRARY 


178 


3  9999  05982  918  2 


Attachment  2 


SDB  PROGRAM  STATISTICS  -  FI8CAL  YEAR  93 
October  1,  1992  -  March  31,  1993 


Number  of  SDB  contractors  on  ABLS  882 

Number  of  SDB  contractors  receiving  awards  110 

Number  of  set-aside  awards 793 

Value  of  set-aside  awards  $2,002,373.41 

Average  value  of  set-aside  award  $2 , 525 . 06 

Value  of  DoD  contracts  awarded  to  SDBs  (all  sources)  ..  $6,536,550.03 


Range 

$25  - 

$1,001  - 

$5,001  - 

$10,001  - 

$25,001  -   $100,000 

$100,001  and  above 


Value  Per  Award 

$1,000 

$5,000 
$10,000 
$25,000 


of  Jobs 

547 

161 

44 

25 

14 


Total  Dollar  Value  Per  8DB  contractor 


Range 

$25  -    $1,000 

$1,001  -    $5,000 

$5,001  -    $10,000 

$10,001  -    $25,000 

$25,001  -   $100,000 

$100,001  and  above 


of  SDBs 
30 
29 
12 
17 
19 
3 


Number  of  Jobs  Per  SDB  Contractor 

No .  of  SDBs 
38 
38 
14 
10 
6 
51  and  above  3 


Range 

1 

2 

- 

5 

6 

- 

10 

11 

- 

20 

21 

- 

50 

Note:   Number  of  active  contractors  on  ABLS  11,074 

Number  of  minority  contractors*  2 ,  148 

•Minority  Contractors  =  SDBs  plus  women-owned  business  concerns 


179 


Attachment  3 


Fiscal  Year  Totals 
(Rounded  to  nearest  dollar  or  percent) 


Dollar  Value 
Number  of  Jobs 


All  DoD,  Including  Set-Asides 
FY  91  FY  92 


$206,269,424 
126, 539 


$182,527,414 
120,265 


Percent 
Change 

-12 
-5 


Collar  Value 
Number  of  Jobs 


FY  92  FY  93 

(first  6  mos.)   (first  6  mos.) 


$96,912,252 
62,078 


$76,355,489 
51,852 


-21 
-17 


Dollar  value 
Number  of  Jobs 
Set -Aside  Goal 
Percent  of  Goal 


set-Asides  only 
FY  91  FY  92 


$8,380,165 

2.097 

$10,420,000 

60.4 


$9,618,538 

2,192 

$10,310,000 

93.3 


Percent 
Change 

+5 
+  15 


Dollar  value 
Number  of  Jobs 
set- Aside  Goal 
Percent  of  Goal 


FY  92 


FY  93 


(first  6  mos.)   (first  6  mos.) 


$3,804,220 

1,203 

$10,310,000 

36.9 


$2,002,373 

793 

$9,130,000 

21.9 


-47 
-34 


180 


Attachment  4 


Comparison  of  Monthly  sdb  Awards 
(first  6  months  of  the  fiscal  year) 


October 
Dollar  Value 
Number  of  Jobs 

November 
Dollar  value 
Number  of  Jobs 

December 
Dollar  Value 
Number  of  Jobs 

January 
Dollar  value 
Number  of  jobs 

February 
Dollar  value 
Number  of  Jobs 

March 

Dollar  Value 
Number  of  Jobs 

Total 

Dollar  value 
Total  Number 

of  Jobs 


FY  92 


269 


178 


214 


FY  93     Percent 
Change 


$692,619.21       $451,711.76       -35 


162      -40 


$452,536.19       $389,476.72      -14 

95      -43 


166 


$430,303.91      $265,707.64      -38 
191  113       -41 


$1,182,609.28      $214,624.68      -82 
185  114       -38 


$499,314.98      $178,930.35      -64 


135       -24 


$546,836.48       $501,922.26 


-8 


174      -34 


$3,804,220.05    $2,002,373.41       -47 
1,203  793      -34 
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